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W. W. GRIFFIN, ADM’R., vs. JOHN BLACK. 


Where the ection is for the detention of a written instrument, it is not necessary 
to give notice to the defendant to produce the paper on the trial, previously tu 
proving the contents of such paper, as the suit itself is sufficient notice. 


Tus was an action of petinuE, tried before his Honor Judge 
Barry, at the special Term of Pasquotank Superior Court, 
December, 1854. 

The plaintiff declared for the detainer of a policy of insur- 
ance upon the life of James G. Scott, insured by the New 
York Insurance Company, being policy No. 930, for $3,000. 

In the course of the trial below, the plaintiff offered parol 
proof of the contents of the policy of insurance, which was ob- 
jected to by the defendant, but admitted by the Court. Ex: 
ception by the defendant’s counsel. 

Verdict for the plaintiff. 

tule for a renire de novo for the cause of exeeption above 
mentioned : rule discharged: Judgment aud appeal. 


Martin, for plaintiff. 
Lleath, tor defendant. 


Nasu, C. J. We had supposed the rule of law to be well 
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settled that when an action is to recover the possession of a 
special written instrument, or the paper is itself the founda- 
tion of the action, the bringing of the action is notice to the 
defendant and none other is required. It ¢sa general rule, 
that where a written instrument is in the hands, or power of 
the defendant, the plaintiff, in order to avail himself of parol 
evidence of its contents, or to give a copy in evidence, must 
give notice to produce it on the trial, and must then prove 
its existence and its being in the possession or under the 
control of the defendant: Smith v. Sleap, 1st Car. and Kir. 48. 

To the first portion of the rule there are three exceptions 
stated by Mr. Greenleaf, in his treatise on Evidence, 8. 51, 
vol. Ist: First: Where the instrument to be produced and 
that to be proved are duplicate originals. Second: Where 
the instrument to be produced is, itself, a notice ; as a notice 
to quit the possession of land; or a notice of the dishonor of 
a bill of exchange. Zhird: Where from the nature of the 
action, the defendant has notice that the plaintiff intends to 
charge him with the possession of the instrument: as in TRo- 
ver for a bill of exchange or note of hand. In either of these 
cases is a notice to produce the instrument required, necessa- 
ry; because the action itself is deemed in law sufficient to put 
the defendant on his guard and to prevent surprise. This case 
falls under the third exception. The action is brought for the 
detainer by the defendant of a policy of insurance, the proper- 
ty of the plaintiff ’s intestate: and it was proved that it was in 
his possession as the agent of Scott, the intestate, at the time 
of the demand made by the plaintiff. It was not necessary, 
therefore, for the plaintiff to give the defendant notice to pro- 
duce the instrument, and his Honor committed no error in 
admitting the evidence complained of. 


Judgment affirmed. 
Per Curtam. 
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WHITE & LAVERTY ts. WM. W. GRIFFIN, ADM'R. 


The Administrator of one who was indebted to him on bills of exchange payable 
to him as “‘ Cashier” of a bank, has a right to retain against creditors, not of 
higher dignity, although such bills were due from the intestate as copartner in 
a firm and the assets were of the intestate’s individual property. 


Tus was an action of pest, tried before his Honor Judge 
Bamey, at the Special Term, December 1854, of Pasquotank 
Superior Court. 

The plaintiff declared on an open account, and the following 
special case was submitted by agreement of counsel for the 
judgment of the Court: “The defendant, at the commence- 
ment of this suit, and yet is the administrator of Isaac Casey, 
deceased, and had in his hands, as such, assets of his intes- 
tate’s individual property, to an amount larger than the plain- 
tiff’s demand. The intestate, at the time of his death, was one 
of the firm of Casey & Davis, which firm was, at the time of 
Casey’s death, and still is, indebted to the defendant, who is the 
cashier of the Farmers’ Bank, on bills of exchange, payable 
to him as cashier, and over due to an amount greater than the 
amount of assets that has come to his hands and for the satis- 
faction of which he claims to hold these assets under the pleas 
of ‘retainer and debts of higher dignity,’ and it is agreed that 
if the Court should be of opinion that the defendant is enti- 
tled to retain the assets, for the debts above mentioned, he 
should give judgement for the defendant, otherwise for the 
plaintiff to the amount of the debt sued for.” 

And upon consideration of the case, his Ifonor being of 
opinion with the defendant, gave judgment accordingly, and 
the plaintiff appealed to this Court. 


Martin, for plaintiff. 
LTeath, tor defendant. 


Battiz, J. The objection, that the defendant cannot retain 
because the debt was due from his intestate to him as “ cash- 
ier of the Farmers’ Bank,” is clearly untenable. Ie is in law 
the creditor, and any suit to be brought for the debt, must be 
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in his individual name and it matters not, in a court of law, 
for whose benefit he is to hold the money when collected. 
TTorah v. Long, 4 Dev. & Bat. Rep. 274. The only difficulty 
is in the question, whether the defendant can retain the pro- 
ceeds of the separate assets of his intestate for a partnership 
debt as against the plaintiffs who are separate creditors of the 
intestate? But that difficulty is rather apparent than real. 
If Casey had been living, the defendant could undoubtedly 
have sued him alone under the provisions of the 89th sec. of 
the 3lst ch. of the Revised Statutes, (See Greer v. Fletcher, 
1 Ire. 417,) and upon obtaining judgment might have had 
his property sold under an execution. So upon his death, if 
any other person than the defendant had taken out letters of 
administration upon his estate, the defendant might have sued 
him and enforced the collection of the debt out of the assets 
in his hands. But as he administered upon the debtor’s estate 
himself, he could not sue, and for that reason the law concedes 
to him the right of retainer. The right to sue another person 
is clearly given by the 90th sec. of the Statute referred to, 
(see Smith v. Fagan, 2 Dev. Rep. 298,) and the principle of 
retainer follows as a necessary consequence when the credi- 
tor becomes himseif the administrator. If the plantiff has 
any rights against the defendant, they certainly do not exist 
in a court of law. 


Judgment affirmed. 
Per Ccriam. 





STATE TO THE USE OF THOMAS D. WHITE AND WIFE vs. ED- 
WARD F. SMITH, et al. 


Where a Clerk and Master took money belonging to his Office and used it in 
speculation, the sureties of the bond for the term, then current, are liable: not- 
withstanding the amount invested had been paid to him by his copartner in 
trade after the time covered by that bond had elapsed, and a new bond had 
been given. , 

Such a return of the funds could only be considered in mitigation of damages, 
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and to have that effect'it should be shown that the funds were specifically ap- 
propriated to the payment of those entitled to them. 

Where the sureties on the second bond were erroneously sued and the money 
forced out of them, the judgment in that suit is no bar to the action against the 
sureties who were actually liable ; and where the judgment had been assigned 
to the use of the sureties who had wrongfully paid, it will not be allowed to go 
in mitigation of damages. 


Action of pent, tried before his Honor Judge Bartey, at the 
Spring Term, 1854, of Perquimons Superior Court. 

The bond sued on was executed by the defendant Smith, as 
clerk and master in Equity, and the other defendants, as his 
sureties at Fall Term, 1846, of the Court of Equity of the 
county of Perquimons, and is in the usual form. At Spring 
Term, 1848, it was ordered that the clerk and master lend out 
the fund in controversy, (the proceeds of the sale of a tract of 
land) and pay the interest to one Richardson during the joint 
lives of himself and wife, and if she survived, then to her, du- 
ring her life. At the Spring Term, 1850, it was decreed that 
the clerk and master pay the fund to the relators upon bond 
being given to secure the interest annually to Richardson and 
wife, as directed in the former order. The relators executed 
the bond and called upon the defendant, Smith, for the fund. 
Me failed to pay, and therefore the relators brought suit upon 
the bond of 1848, and obtained judgment against Smith and 
his sureties in that bond. Smith had become insolvent, and 
the sureties paid the amount of the judgment to the relators 
and took an assigninent thereof. This action was then brought 
on the bond of 1846. The breach assigned is, that Sinith had, 
in December, 1847, taken the fund out of the office and ap- 
plied it to his own use. It was proved on the part of the 
plaintiff that he had used the fund in the purchase of a num- 
ber of horses upon speculation ; and it was proved on the part 
of the defendants that in July, 1848, he had a settlement with 
his partner in the horse dealing, to whom he had handed the 
money and received the amount back from him, a part in 
cash, and the balance in good notes upon individuals to whom 
he had sold horses. There was no evidence that Smith had 
returned either the money or the notes to his office: on the 
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contrary, there was evidence tending to show that he had not 
done it. lis Honor intimated an opinion that the plaintiff 
could not recover; whereupon, a nonsuit was submitted to, 
and an appeal taken. 


Smith, for plaintiff. 
ITeath, tor defendant. 


Pearson, J. The ground upon which his Honor based his 

ame is not stated: In the argument two grounds were 
taken to sustain it. . 

It is clear that the withdrawal of the fund from the office, 
and the application of it to his own use by Smith in Decem- 
ber, 1847, was a breach of the bond of 1846. But it is said 
that this breach was repaired, and the cause of action extin- 
guished by the fact, that in July, 1848, Smith received back 
the whole amount of the fund in cash and good notes. 

If, after the misapplication, the fund had been actually paid 
over to the relators, that fact would have repaired the breach, 
to the extent of mitigating the damages to a mere nominal 
amount. It may be, that if the fund had been returned to the 
office and set apart specifically for the use of the relators, that 
tact would have mitigated the damages. But the simple fact, 
that Smith afterwards received back the amount of the fund 
in “cash and good notes,” cannot have the effect of extin- 
guishing the cause of action, nor does it in any way tend to 
initigate the damages. It is the same to the relators whether 
Smith squandered ‘the money in the first instance, or received 
it back and afterwards squandered it: The success of his first 
speculation was to them a matter of perfect indifference. The 
misapplication of the fund was a breach of duty on the part of 
Smith, and gave the relators a cause of action: Iis receiving 
back the fund did not amount to retribution; of course it 
could not amount to an extinguishment of the canse of action, 
and the injury stands unmitigated. 


It is said, in the second place, that the proceedings had in 
favor of the relators on the bond of 1848, is a bar to the pre- 
sent action: either under the plea of “former judgment,” 
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or as a satisfaction of the damages. To sustain the plea of 
“former judgment,” it must be for the same cause of action, 
and between the same parties. That action was upon the 
bond of 1848, and the parties were not thesame. If the judg- 
ment on the bond of 1848, had been paid off and satisfied, so 
as to be extinguished, it may be granted that this action could 
not have been maintained, in as much as the relators by it, 
seek to recover damages for, and in respect of the same sub- 
ject matter, in regard to which damages had been recovered 
in the former action, and the relators would not be entitled to 
receive the damages a second time: but that consequence was 
guarded against by having the judgment assigned over: The 
effect of which is to prevent it from being satisfied or extin- 
guished, and to keep it outstanding for the benefit of the sure- 
ty who advanced the money to the trustee to whom it was 
assigned, so as to make the transaction a purchase of the judg- 
ment and not a satisfaction. This contrivance (if you please 
so to call it) by which sureties are enabled to protect them- 
selves, and to take the benefit of all the liens and securities, 
and remedies to which the creditor has the right to resort, has 
been so long, and so often sanctioned by the Courts, that it 
has become settled law, and cannot now be drawn in question. 

This case is a striking instance, to show that the practice of 
taking assignments, so as to prevent bonds and judgments 
from being satisfied or extinguished, is in furtherance of jus- 
tice. The fund was withdrawn from the office in 1847: there 
is no evidence that it was ever returned, and had the sureties 
upon the bond of 1848, been as well advised before, as they 
were after the judgment was obtained against them, no such 
judgment would have fallen, in the first instance, upon the 
present defendants, who are the sureties of 1846, and were 
bound at the time of the default of Smith. Justice requires 
that they should still bear the loss, to the relief of sureties who 
were not liable at the time of the breach. 


Venire de novo. 


Per Curiam. 











‘8 IN THE SUPREME COURT. 





Richardson v. Smith. 





STATE TO THE USE OF DANIEL RICHARDSON & WIFE vs. E. 
F. SMITH, et al. 


(The first point in this case is the construction of the decrees of the Court of 
Equity, and cannot well be condensed.) 


Where a Clerk and Master in Equity misapplies a fund of which one is entitled 
to the annual interest during his life, and his wife afterwards, during her life, 
in case she survived:—Held, that the husband and wife can recover on the 
official bond for the year current at the date of the misapplication to the ex- 
tent of the interest. 


Action of Dest, tried before his Honor, Judge Baitey, at 
the Spring Term, 1854, of Perquimons Superior Court. 

The question of the defendants’ liability on the bond of 1846, 
which arose also in the case having been disposed of in the 
foregoing case of White v. Smith, another question remains 
to be considered in this case ; what interest the relators have 
in the fund for which they are liable, and their right to sue 
for the same? The feme plaintiff was the widow of John A. 
Morris, whose land was ordered to be sold, and as such was 
entitled to a share of the fund to the value of her dower, 
which she sold to one Brooks: but she became further entitled 
to an interest in the fund, for her life, by the birth of a pos- 
thumons child and its death, after the petition was filed for 
the sale of: property. After the filing of the petition she in- 
termarried with Daniel Richardson. 

The following orders were made in the court of Equity in 
relation to this interest of Mrs. Morris, now Mrs. Richardson, 
viz, at Spring Term, 1848: “It appearing that the money was 
paid into Court (ordered) that title be made.” 

At the same term (Spring Term, 1848) it was “ decreed that 
the master pay over to G. W. Brooks the amount decreed to 
the petitioner Elizabeth, in lieu of dower, and that the master 
lend out the residue claimed by the said Elizabeth C. and pay 
over the interest annually during the joint lives of Richardson 
and his wife to the said D. Richardson, and should the said 
Elizabeth C. survive the said Daniel, then to pay over the in- 
terest annually, during her life, to the said Elizabeth.” 
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At Spring Term, 1850, the final decree was made in the 
cause, as follows: “It is ordered, adjudged and decreed, that 
the clerk and master in Equity collect all the residue of the 
sales of the lands of John A. Morris, deceased, and after pay-. 
ing out of the said fund, all the costs that have been taxed by 
order of this Court in this cause, that he pay over the residue 
to Thomas D. White, who, with his wife Mary, as heir at law 
of John A. Morris, deceased, is entitled to one undivided half 
part of the said funds: and as the cestuéd que trust in an assign- 
ment to J. C. B. Ehringhaus, by Mordecai Morris, the other heir 
at law of John A. Morris deceased, is entitled to the other 
undivided half of the said fund, upon the said Thomas D. 
White executing his bond payable to the clerk and master in 
the like sum that he may pay over to the said White, condi- 
tioned for the payment annually unto Daniel Richardson of 
the interest at the rate of six per cent per annum upon such 
sum as may be, by virtue of this decree, paid to him, said 
White, for and during the joint lives of Daniel Richardson 
and his wife Elizabeth C., and unto Elizabeth C. Richardson 
for and during her natural life if she should survive her said 
husband.” 

An amount sufficient to cover the interest accruing between 
the Spring and Fall Terms of 1848, was paid by Smith te 
Richardson. 

The notes taken for the sale of the land by the master, bore 
interest from January, 1846. 

The breach assigned, is the misapplication of the interest 
which had accrued upon the sale notes up to Spring Term, 
1848, and the misapplication of the principal fund in which 
the relators are interested, to the extent of the interest which 
would afterwards accrue thereon, during the life of Mrs. Rich- 
ardson. Ilis Honor intimated an opinion that plaintiffs could 
not recover; whereupon, they submitted to a nonsuit, and 
appealed. 


Smith, for plaintiffs. 
TTeath, for defendants. ‘ 
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Pearson, J. The ground upon which his Honor based his 
opinion is not stated. In the argument, besides the two 
grounds taken to sustain it which were taken and have been 
disposed of in the case of the State to the use of White v. 
Smith, delivered at this Term, (ante 4) a third ground was 
taken: that by the decree at Spring Term, 1850, the interest 
which had accrued upon the fund as well as the fund itself, 
was directed to be paid over to White ; so that the cause of 
action in regard to the interest, as well as the principal, vested 
in him: and Richardson and wife must look to him for the 
interest. 

The decree is expressed in very general terms, but taking it 
in connection with the former orders, and the rights of the 
parties as declared and settled, there can be no doubt as to 
the fact that it does not include the interest which had accrued, 
and it is evident that it was worded upon the supposition that 
the interest had been, cr ought to have been paid over to 
Richardson and wife. White had no right to receive, and 
lad no pretence of claim to such interest. He was only 
entitled to the principal, subject to the right of Richardson 
and wife to have the interest during the life of Mrs. Richard- 
son. The bond which White was required to give was to se- 
cure the annual payment of the interest which might accrue, 
and has no reference whatever to the interest which had 
already accrued and in which White had no concern. So as 
White has a cause of action for the misapplication of the prin- 
cipal which belonged to him, subject to the right of Richard- 
son and wife to have the interest during her life, the latter 
upon the same grounds, have a cause of action for a misappli- 
cation of the interest which had accrued at the time of such 
misapplication, and constituted part of the fund so misapplied 
and drawn from the office: and also for the misapplication of 
the principal fund in which they were interested to the extent 
of the interest. 


Venire de novo. 


a 
Per Crriam. 


- 
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WILLIAM E. MANN vs. T. HUNTER, et al. 


The assignment of a bail bond, by the administrator of a Sheriff, passes no such 
interest in it as to entitle the assignee to maintain an action in his own name 
against the bail. 


Scrre Factas to subject bail, tried before his Honor Judge 
Dick, at the Fall Term, 1854, of Pasquotank Superior Court. 

The bail bond was in the usual form, signed by the defend- 
ants as the bail of one Hendrickson, payable to Joshua A. 
Pool, Sheriff of Pasquotank county, and after his dgath 
assigned over to the plaintiff (who was the plaintiff in the 
former suit) by J. W. Hinton, the administrator of Pool, 
without affixing a seal to his name. 

At the return Term of the prod@ss, the defendants pleaded 
“that the bond was not assigned,” “ assignment not under 
seal;” and it was contended by his counsel that the assignment 
by the administrator of the Sheriff was invalid, and conferred 
no right upon the plaintiff to bring this suit. 

The case was submitted for the judgment of the Court upon 
the facts above stated by agreement of the counsel, and his 
Honor, upon consideration, being of opinion in favor of the 
defendants, the plaintiff submitted to a nonsuit, and appealed 
to this Court. 


Smith and Pool, for plaintiff. 
Heath and Martin, for defendants. 


Nasu, C.J. The decision of the question presented in this 
case, is governed by the second sec. of the Act of 1836, ch. 10. 
At common law, when the Sheriff arrested the body of a de- 
fendant on civil process, he was bound to take a bond for his 
appearance at the return day of the writ, and the defendant 
was then bound to perfect his bail by giving bail to the action. 
The former was made payable to the Sheriff, as it was taken 
for his security, and the latter to the plaintiff in the action. 
The Sheriff might assign the bail to the writ, to the plaintiff ; 
but by the law was not bound to doso. If he did assign it, 
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the assignment conveyed to the plaintiff no legal interest in 
it, for if he sued upon it, the action was in the name of the 
Sheriff, and he being the plaintiff at law, could at any time 
dismiss the suit. To remedy this evil, the Statute of the 4th 
and 5th Anne was passed, which enacted-—“ that the Sheriff at 
the request and at the cost of the plaintiff, or his attorney, 
shall assign to him the bail bond by endorsing the same, and 
attesting it under his hand and seal, in the presence of two or 
more credible witnesses, &c.” It then provides, that upon a 
breach, the plaintiff may bring an action in his own name. 
In this State but one bail bond is given by a defendant, and 
tat embraces both bail to the writ and tothe action. By the 
first section of the Act above referred to, it is made the duty 
of a Sheriff when he arrests a defendant to take such a bail 
bond and to return it with the writ; if he does not, he makes 
himself special bail. By the second section, it is made the 
duty of the returning ofticer to assign the bond to the plaintiff 
in the action. It enacts that “all bail bonds, returned to any 
of the Courts, &c., shall be assigned by the sheriff or coroner 
returning the same by an endorsement thereon, in the follow- 
ing form, (to wit,) &c.” Such endorsement is required to be 
under the Aand and seal of the officer. When so assigned, 
the plaintiff in the action may sue upon it in his own name, 
and after his death, it may be put in action by his execu- 
tors or administrators. But to give the assignment this 
effect, it must be made by the returning officer: for though 
the section, which we are considering, directs the assignment 
to be made to the plaintiff, his executors and administrators, 
yet the power to make it is, under the Act of 1836, personal 
to the officer; it is to be under his hand and seal, and he is 
directed, in the first section, to return the bond with the writ; 
and then is the time, if he wishes to avoid becoming special 
bail, to perform this duty. The only substantial difference 
between the Statute of the 4th and 5th of Anne, and our Stat- 
ute upon this point is, that the former requires the assignment 
to be attested by two or more witnesses ; ours requires no at- 
testation: Under the Statute of Anne it soon became a ques- 
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tion, whether the assignment could be inade by any one but 
the returning officer, and it is now settled in England, that it 
may be made by an under sheriff or by a clerk in the sheriff’s 
oftice. In Fitzherbert’s Natura Brevium, 1st vol. 266, it is 
said an under sheriff may, by virtue of his office, be included 
in acts of Parliament, though not expressly named by virtue 
of the 25th of Edward the 3rd, ch. 17.. In: AZtson and Fagg, 
1st Sh. 60, it was decided that an under sheriff might assign 
a bail bond in the name of the high sheriff, “it having been 
* the constant practice ever since the Stat. of Anne, but if the 
* assignment was neither by the high sheriff nor by the under 
* sheriff, it would not be good.” In that case the assignment 
was by the under sheriff’s clerk.. But in the case of Harris 
vs. Ashley, 1st Selwyn’s nisi prius, Lord Mansfield was clear- 
ly of opinion that the seal of the feputy sheriff’s office being 
affixed to the assignment, it was good, 4th Camp. 36, A/iddle- 
ton v. Sandford. These cases show that in England the as- 
signment must be made, either by the sheriff himself, or by 
his deputy, affixing the seal of the proper office. Petersdorf 
on Bail, p. 221, says, “if the sheriff die before he assigns the 
bond, the plaintiff must, as in common law, sue in the name 
of the sheriff, as the executors appear to have no authority to 
assign it, that is, so as to enable the assignee to sue on it in 
his own name.” In the case before us, the sheriff took no 
bail bond when he executed the writ, the one he did take was 
at a subsequent stage of the proceedings, which was not as- 
signed by him, but by his administrator after his death, nor 
did he offer any seal. Tis Honor decided that the plaintiff 
could not maintain the action. In this opinion we concur. 
There is no error in the judgment of the Superior Court, and 
it is affirmed. 


Judgment affirmed. 


Per Curiam. 
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STATE ON THE RELATION OF SUSAN ADAMS vs. BRYANT H. 
PATE, JR. 


Where a defendant in a bastardy proceeding is acquitted of the charge by a 
Jury, upon an issue submitted to them, he is not bound for the State’s cost. 


Proceeprne under the acts concerning bastardy at Spring 
Term, 1854, of Wayne Superior Court. 

The question made below was on a motion to tax the de- 
fendant with the whole costs after he had been acquitted upon 
an issue made up and submitted to the Jury. His Honor 
Judge Catpwett, made the order that he should be so taxed, 
and the defendant appealed to this Court. 


Dortch, for the State. * 
J. W. Bryan, for the defendant. 


Nasu, C. J. The question submitted in this case grows out 
of the bastardy laws, which are purely municipal regulations 
adopted to protect the public from the burthen, which would 
otherwise be thrown upon it. A bastard is called by the law 
Jilius nullius: A legal absurdity. With much more propri- 
ety he may be called jiliws communis, for if the real father 
cannot be discovered, and the mother be unable to support 
him, he becomes the son of every man in the community ; 
every one of whom is bound to contribute to his support, until 
he is able to take care of himself by being bound out. The 
bastardy laws then are but municipal regulations, and the 
mode pointed out for subjecting the culprit is therefore not a 
criminal, but one in the nature of a civil proceeding. The 
community says to the marauder, you have no right to amuse 
yourself at the public expense: If we can catch you, we will 
not punish you, but we will compel you to do that, which ev- 
ery principle of honor, justice and humanity, bind you to do. 

The charge of being the father of a bastard child is easily 
made, and sometimes it may be very difficult for the individ- 
ual who ought to be the best informed on the subject, to sat- 
isfy her own mind who is bound for the paternity. The law, 
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therefore, with a praise-worthy attention to the public welfare, 
says to the individual charged, if you can show to a jury of 
twelve men, who are, toa certain extent, interested in fixing 
the fact on you, that you could not be the father, we will let 
you off and support the child ourselves. 

To enable the person charged to avail himself of this rea- 
sonable and just proposition, the act of 1814, Rev. Stat. chap. 
12, s. 3, 4, provides, that the defendant shall be entitled to have 
an issue made up to try the fact of his paternity. As the act 
was originally passed, the 2nd section directed that the trial 
of the issue should be at the cost of the defendant. In the 
Revised Stat., 1836, that section is omitted, and this provides, 
that if the jury shall, upon the trial of such issue, find that the 
person so charged is the father, he shall give bond, &c., and 
shall be liable for the costs of such issue—a clear expression 
of the Legislative will, that the defendant, if acquitted, 
should not be taxed with the costs of the State. The 
common law gave no costs, and by the general statute, no 
provision is made for their payment. In the case now before 
us, the defendant was declared by two successive juries not 
to be the father of the child of the relator, and his Honor, the 
presiding Judge, either overlooking the fact, that the 2nd sec- 
tion of the act of 1814 was repealed, or considering the pro- 
ceedings of a criminal character, gave judgment against the 
defendant for the costs of the State; in this there is error. 
That the proceeding is not in its nature criminal: See State v. 
Carson, 2 Dev. and Bat. 370; State v. Pate, Bus. Rep. 244; 
State v. Brown, 1 Jones’ Rep. 129. 

Judgment is reversed as to the costs of the State. 








JOHN THOROUGHGOOD rs. W. W. WALKER. 


Where an agreement was to do three things of different degrees of importance 
and value, or pay twenty-five hundred dollars as stipulated damages, and the 
breach assigned is the not doing one of the things which was readily ascertain- 
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able in value, and was clearly less than the sum specified as damages, the 
stipulation was held to be a penalty. 


Action of Covenant, tried before his Honor Judge Dick, at 
the Fall Term, 1854, of Tyrrel Superior Court. 

The plaintiff declared upon the following obligation, viz: 
‘“* Know all men by these presents, that I, W. W. Walker, of 
the county and State aforesaid, for the sale of one half the schoon- 
er named James I’. Davenport, of Edenton, made to me this 
day by John Thoroughgood, do promise, covenant and agree 
to pay for the said John Thoroughgood, one half of the debt 
due from said Thoroughgood, to Doyle, Darvin & Inadder; 
which is about six hundred and seventy-five dollars: and I, 
the said W. W. Walker, do further covenant and agree for the 
same consideration, to pay the note-of seven hundred and 
twenty dollars, which was given by the said Thoroughgood; 
to Casey & Davis, and to which W. B. Etheridge and myself 
are sureties, as on reference to the said note will more fully 
appear. Now, if the said John Thoroughgood shall pay back 
to me, within three years from the date of this agreement, the 
sum of $675, together with the further-sum of $720, and the 
interest on both amounts up to the time of the payment, then 
and in that case, I do promise, covenant and agree, to recon- 
vey to the said John Thoroughgood, a title for one half of the 
schooner, named J. I’. Davenport. And I, the-said W. W. 
Walker, do further covenant and agree, to pay unto the said 
John Thoroughgood, the sum of twenty-five hundred dollars, 
as liquidated damages, in case of a failure on my part to com- 
ply with the terms of the above agreement. This 17th April, 
1852.” 

The breach assigned was the non-conveyance of the schoon- 
er to plaintiff, at the end of the three years. The proof was, 
that before the expiration of the three years, the defendant 
sold the vessel to one Simmons, who repaired her and made 
her more valuable, but that at the time defendant parted with 
her, the half was not worth more than the amount plaintiff 
was to pay for the repurchase of her. 

The plaintiff insisted, 1st, that the measure of his damages 














—_— 





DECEMBER TERM, 1854. 17 





Thoroughgood rv. Walker. 





was the sum of twenty-five hundred dollars stipulated in the 
written contract. 

2nd. That he was at least entitled to the difference between 
the value of half the schooner at the end of three years, (i. e. 
after the improvements were made upon her) and the amount 
of the redemption money, and called upon the Court so to 
charge, but his Honor declined giving such instruction, and 
told the jury that the measure of damages was the difference 
between the value of one half of the schooner at the time of 
Walker’s sale to Simmens, and the redemption money then to 
be paid with interest on that difference. Exception by plain- 
tiff. 

Under this instruction, the jury found a verdict for siz 
pence damages. 

Motion for a venire de novo for error in the instruction ex- 
cepted to. Rule discharged. Judgment and appeal. 


Gilliam and Winston, Jr., for plaintiff. 
Lleath and Smith, for defendant. 


Bartz, J. The bill of exceptions presents an interesting 
question of damages which has not hitherto been decided in 
this State. It has, however, been much discussed in England, 
and, after some conftict of judicial opinions, seems to be set- 
tled there upon just and equitable principles. 

For the better elucidation of the subject, it may be proper 
to give a brief history of the manner in which the question 
came to be entertained in a Court of law: and to do this, we 
need only abridge the clear and accurate account contained in 
Mr. Sedgewick’s Work on damages. (See chap. 16 of the 2nd 
edition.) 

The obligation or bond of the English law is either a single 
one, in the form of a simple promise to pay money, under seal, 
or it has a clause appended declaring that the previous obli- 
gation shall be void on the payment of some lesser sum of 
money, or the performance of some particular act. The latter 
part or condition of the bond is that which discloses the real 
nature of the contract, and contains its essence. The former 
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part is the penalty. Formerly, if the condition was not strict- 
ly complied with, as ip regard to the payment of money ona 
certain day, the moment the day was passed, the penalty be- 
came the debt, and at law recoverable: and neither payment, 
nor tender after the day, would avail; because a condition 
once broken was gone forever. If the condition were to do 
any other thing than pay money and were not fulfilled, the 
penalty again became the debt, and was recoverable without 
any reference whatever to the actual damages incurred. In 
an action of debt upon the bond for a condition broken, the 
plaintiff recovered the penalty, and the action could not be 
relieved against either by payment or tender: no defense 
would avail but a release under seal. Hence the party was 
driven for relief to the Courts of Chancery, which interposed 
and would not allow the plaintiff to take more than, in con- 
science he ought: holding that the condition of the bond ex- 
pressed the agreement of the parties, and that therefore, the 
defaulter should not be compelled to pay the penalty. This 
practice was followed by the common law Courts, which or- 
dered the proceedings to be stayed upon the defendant’s bring- 
ing into Court the principal, interest and cost. Finally, this 
discretionary power was confirmed by the Statute 4th Anne, 
ch. 16, sec. 12 and 13, which provided that in actions on bonds, 
with penalties, the defendant might plead payment after the 
day, or bring in the principal, interest and costs, and be dis- 
charged. This Statute has been enacted in this State, and 
forms the 106th and 107th sections of the 31st chapter of our 
Revised Statutes. By the Statute 8 and 9, Will. 3, ch. 2, sec. 8, 
(which forms the 63rd section of the same chapter of the Re- 
vised Statutes,) it had been declared not long before, “ that 
in all actions, &e., upon any bond or bonds, or on any penal 
sum for non-performance of any covenants or agreements in 
any indenture, deed or writing certain, the plaintiff or plain- 
tiffs may assign as many breaches as he or they shall think 
fit, and the jury upon the trial of such action or actions, shall 
and may assess, not only such damages and costs of suit as 
have heretofore been usually done in such cases, but also dam- 
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ages for such of the said breaches so to be assigned, as the 
plaintiff, on the trial of the same, shall prove to have been 
broken.” The words “may assign breaches,” have been held 
to be imperative, and that a judgment obtained under the for- 
mer practice would be erroneous, J?ose v. osewell, 5 Term, 
Rep. 538. 

These two Statutes have produced this result, that in the case 
of an agreement to do, or to refrain from doing, any particular 
act secured by a penalty, the amount of the penalty is in no 
sense the measure of compensation: and the plaintiff must 
show the particular injury of which he complains, and have 
his damages assessed by the jury. 

But there is a class of cases, in which upon entering into an 
agreement, the parties, to avoid all future enquiries, as to the 
amount of damages which may result from the violation of the 
contract, may settle upon a definite sum, as that which shall 
be paid to the party who alleges and establishes the violation 
of the contract. In these cases, the damages so fixed upon, 
are termed liquidated, stipulated or stated damages. But even 
when this course has been adopted, the Courts both of Law and. 
Equity will not always hold the definite sum named, as liqui- 
dated damages ; but if from the words used, and the nature of 
the contract, they can infer that such was the intention of the 
parties, they will hold it to be a penalty. If from the nature 
of the agreement, it is clear that any attempt to get at the 
actual damages would be difficult, if not impossible, the Court 
will incline to give the stipulated damages which the parties 
have agreed on. But if, on the other hand, the contract is 
such, that the strict construction of the phraseology would 
work absurdity or oppression, the use of the term “ liquidated 
damages,” will not prevent the Courts from inquiring into the 
actual injury sustained, and doing justice between the parties. 
In the earlier cases on the subject, we may not perhaps be 
able to deduce any definite rule, but the later decisions will 
be found to establish the one, which we have stated, and which 
is extracted from Mr. Sedgewick’s treatise. Without examin- 
ing all the cases on the subject, we will refer to those cited by 
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the defendant’s counsel, which we think are decisive in the 
case before us. In Ashley v. Weldon, 2 Bos. and Pul. 346, an 
agreement was entered into by the defendant, to perform for 
the plaintiff, at his Theatre, and attend all rehearsals, or pay 
the established fines for all forfeitures of any kind whatsoever, 
with a clause that either of the parties, neglecting to perform 
the agreement, should pay the other 200 pounds; the decla- 
ration averred a refusal to perform, and the defendant pleaded 
non assumpsit. On the trial a verdict was taken for 20 pounds, 
with leave to the plaintiff to enter a verdict for 200 pounds, if 
the Court should consider the agreement one in the nature of 
liquidated damages. Lorp Epon, then Lord Chief Justice of 
the Common Pleas, in delivering the judgment of the Court, 
said, that he had felt much embarrassment in ascertaining the 
principle of the decisions, and that “this appeared to him the 
clearest principle; that where a doubt is stated, whether the 
sum inserted be a penalty or not, if a certain damage less than 
that sum is made payable upon the face of the same instru- 
ment, in case the act intended to be prohibited be done, that 
sum shall be construed to be a penalty ; though the mere fact 
of the sums being apparently onerous and excessive, would 
. not prevent it from being considered as liquidated damages.” 
It was held to be a penalty. Aembdle v. Larren, 6 Bing. Rep. 
141, was a case very similar to the last, differing from it, how- 
ever, in the use of the terms “ liquidated and ascertained dam- 
ages, and not a penalty or a penal sum, or in the nature there- 
of.” The defendant had agreed with the plaintiff to act as 
principal comedian at Covent Garden, and to conform to its 
rules; the plaintiff was to pay 3 pounds, 6 shillings and 8 
pence, every night that the theatre should be open; and the 
agreement contained a clause that if either party failed to ful- 
fil his agreement, or any part thereof, or any stipulation there- 
in contained, such party should pay the other the sum of 1000 
pounds, to which sum it was agreed that the damages should 
amount, and which sum was declared by the parties to be li- 
liquidated damages, and not a penalty or penal sum, or in the 
nature thereof: The breach alleged was a refusal to act during 
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the second season, and the jury gave a verdict for 750 pounds. 
A motion was made to increase the verdict to 1000 pounds, on 
the ground that that sum was the amount liquidated by the 
parties. The motion was denied, and the reasons for it were 
clearly and explicitly stated by the Chief Justice Trxpat. This 
case was distinctly recognized by the court of Exchequer, in 
Ilamer v. Flintoff, 9 Mees. and Wels. 678, where the sum 
named was held to be a penalty: Parke, Baron, saying “ the 
rule laid down in Kemble v. Farren was, that when an agree- 
ment contained several stipulations of various degrees of im- 
portance and value, the sum agreed to be paid by the way of 
damages for the breach of any of them, shall be construed as 
a penalty, and not as liquidated damages, even though the 
parties, in express terms stated the contrary. When parties 
say that the same ascertained sum shall be paid for the breach 
of any article of the agreement, however minute and unimpor- 
tant, they must be considered as not meaning exactly what 
they say, and a contrary intention may be collected from the 
other parts of the agreement.” The same rule was again sanc- 
tioned in the subsequent case of Green v. Price, 13 Mees. and 
Wels. 695, though for the reasons therein stated, it was held 
not to govern that case. The defendant there had contracted 
not to practice as a performer within a certain district, and to 
insure the performance of his agreement, had bound himself 
to the plaintiff, in the sum of 5,000 pounds, “as and by way of 
liquidated damages, and not of penalty.” Avemble v. Farren 
was cited for the defendant, but the Court said, “ where the 
deed contains several stipulations of various degrees of impor- 
tance, as to some of which, the damages might be considered 
liquidated, whilst for others, they may be deemed unliquida- 
ted, and a sum of money is made payable on a breach of any 
of them, the Courts have held it to be a penalty and not liqui- 
dated damages. But when the damage is altogether uncer- 
tain, and yet a definite sum of money is expressly made pay- 
able in respect of it, by way of liquidated damages, those 
words must be read in the ordinary sense, and cannot be con- 
strued to import a penalty.” This cause was affirmed on a 
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writ of error to the Exchequer} chamber, when Trxpat, C. J., 
who had decided Kemble v. Farren was present. See Price 
v. Green, 16 Mees. and Wels. Rep. 346. 

The principle of the rule has been recognized in the Supreme 
Court of the United States, and in the Courts of many of the 
States. See Zayloe v. Sandiford 7, Wheat. 13; Dakin v. Wil- 
liams 17, Wend. Rep. 447; S. C. in Error 22, Wend. 201, and 
the cases in other States in a note to 419 page of Sedgewick 
on Damages, (2nd Ed.) 

Let us now apply the rule, which we have thus deduced 
from the cases, to the one before us. The defendant in con- 
sideration of his purchase from the plaintiff of one half of the 
schooner, John F’. Davenport, covenanted to do three things: 
Ist, to pay one half of the debt due by the plaintiff, to Doyle, 
Durvin & Rudder, such half amounting to $675: 2ndly, to 
pay off a note due from plaintiff to Casey & Davis for $720: 
and 3rdly, to permit the plaintiff to redeem the half of the 
vessel, by repaying these sums with interest, at any time with- 
in three years from the sale: and if he failed to comply with 
these terms, he agreed to pay the plaintiff $2,500 as liquida- 
ted damages. It is manifest that if the defendant had failed 
to pay both, or either of the sums which he agreed to do, he 
would have broken the covenant as effectually, as he did by 
failing co reconvey. If the sum agreed on by the parties, is 
to be construed liquidated damages, as the terms import, then 
the defendant will be bound to pay a greater sum for a less ; 
which cannot be, as that, according to all the cases, is a pen- 
alty. The sum, too, agreed to be paid by the way of damages, 
is for the breach of any of the stipulations which are of ditfer- 
ent degrees of importance and value, and so comes directly 
within the rule laid down in the cases to which we have refer- 
red. Nor is the damage for the breach assigned, to wit, the 
non-reconveyance of a half of the schooner in question, so en- 
tirely uncertain as to bring the case within the rule of stipu- 
lated damages. We have not learnt that the half of the schoon- 
er was of such peculiar value to the plaintiff, as to make alto- 
gether uncertain his damage for the defendant’s failure to re- 
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convey it to him. The charge of his Honor in relation to the 
damage was right, and the judgment must be affirmed. 


Per Curiam. Judgment affirmed. 








JAMES NICHOLS rts. GEORGE R. POOL. 


If a note be payable at a particular time and place, a demand at the time and 
place need not be averred or proven in an action by the holder against the 
maker. A failure to make such demand can only be used in defense if the 
money was ready at the time and place. 


Acrion of Assumpsit, tried before his Honor Judge Dicx, 
at the Fall Term, 1854, of Pasquotank Superior Court. 

The plaintiff declared on the following promissory note, viz: 

“ Elizabeth City, Sept. 9, 1852. 

“ Four months after date I promise to pay James Nichols or 
“ order, for value received, one hundred and thirteen dollars 
“and ninety-six cents, negotiable and payable at the Branch 
“ Bank of the State of North Carolina, at this place.” 

Signed by the defendant. 

The note was endorsed to MeGruder & Clark, and by them 
endorsed in blank. It was sent by McGruder & Clark to the, 
bank for collection; and on the 11th of January, the plaintiff 
called at the bank, paid the amount due on the note to the 
bank, and took it away with him. It was not at the bank on 
the 12th of January nor afterwards. The defendant did not 
call to pay the note in question before the plaintiff came and 
paid it, nor did he call for it afterwards: He had no funds in 
the bank at the time the note came to maturity nor afterwards. 
After paying the note, before this suit was brought, the plain- 
tiff informed the defendant that he had done so, and requested 
him to pay the same to him, which he refused to do. 

Upon the question of lunacy, the defendant offered in evi- 
dence a record from the County Court of Pasquotank, of an 
inquisition and finding of a jury, that the defendant was a 
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lunatic, and the appointment of a guardian. The date of this 
proceeding was after the writ in the case was issued, but be- 
fore it was executed. The Court rejected this evidence: for 
which the defendant excepted. The defendant’s counsel con- 
tended, and asked his Honor to instruct the jury, that the hold- 
er of the note ought to aver and prove that he had the note at 
the bank after 11th of January: that defendant was entitled to 
the days of grace, and the payee having taken it away before 
that time had elapsed, he was not entitled to recover. The 
Court refused so to instruct the jury, but told them that the 
plaintiff was not bound to make such averment and proof, and 
that his taking away the note on the 11th of January, did not 
hinder him from recovering. For this the defendant's counsel 
further excepted. 

It was contended further on behalf of the defendant, that 
the payee of the note having endorsed it, became the surety to 
the same, and that afterwards having paid it to the endorsee, 
such payment discharged the note, and that this action could 
not be maintained upon it: but the Court held the contrary, 
and for this the defendant further excepted. 

Verdict for the plaintiff. 

Rule for a venire de novo for the causes of exception above 
set forth. ule discharged: Judgment and appeal to the Su- 
preme Court. 


Smith and Martin, for plaintiff. 
Pool, tor defendant. 


Pearson, J. A promissory note is drawn four months af- 
ter date “payable at the branch of the bank of the State of 
North Carolina, at Elizabeth City.” To entitle the payee to 
recover of the maker, must he allege and prove that the note 
was presented for payment, at the bank in Elizabeth City, on 
the day it fell due? 

The point has never been decided by our Court, and it is 
now presented as an open question upon “ the reason of the 
thing” and the cases in the books. 

A note, payable on a given day at the Cape Fear Bank, 
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must be presented for payment at the bank on the day it falls 
due, in order to render the endorser liable, Sullivan v. Mitchell, 
1 Car. L. R. 482; Smith v. McLean, N.C. Tr. Rep. 72. These 
cases settle the law in regard to the liability of endorsers, but 
they are clearly distinguishable from our case, (which is an 
action against the maker) and are expressly put on the ground 
that an endorser does not owe the debt, and is not liable ex- 
cept upon a condition precedent, for “ the nature of an endors- 
er’s engagement is, that he will pay the amount of the note, 
provided the holder cannot, after using due diligence, ob- 
tain payment from the maker, and reasonable notice of this 
fact be given to the endorser”; and it is held, that when a 
note is payable at a bank, due diligence requires that payment 
should be demanded at the bank, and as against an endorser, 
this demand must be made, even although the maker dispens- 
es with it; “for” (Ruffin Judge) “how can he say that the 
maker would not have found means to discharge the note at 
any sacrifice, rather than suffer a public dishonor of his note 
by a protest at bank ?” 

The maker of a promissory note, payable on demand ata 
particular place, is not bound to pay it until payment is de- 
manded at the place. Bank of the State v. Prest. ke., of Bank 
of Cape Fear, 13 Ire. 75. This case is put on the ground that 
* until a demand at the place, the debtor is not in default, and 
so there is no cause of action.” It is expressly distinguished 
from our case. [urrin, C. J., after some general remarks as 
to the law in respect to notes payable at a certain day as well 
as place, says it is not material, “since no one, either in Eng- 
land or here, has supposed that presentment of a promissory 
note was not indispensable when, in the body, it is payable 
on demand at a particular place.” 

The maker of a note owes the debt without any conditions 
about it. Why should the creditor agree to abridge his rights 
and have a condition precedent imposed on him, by force of 
which, he will loose the entire debt, if he fails to demand it at 
a particular time and place? Upon what ground could a 
debtor ask, or a creditor submit to have any such restriction ? 
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If such is the intention of the parties, it ought to be expressed 
in unequivocal words, as “I promise to pay, &c., provided, or 
upon condition, or if this note is presented for payment at the 
bank in Elizabeth City, on the day it falls due”: because the 
relation of creditor and debtor forbids the idea that the parties 
intend to make a condition precedent, whereby the debt will be 
lost unless demanded at a given time and place; consequently, 
a construction, by which the words “ payable at, &c.” are by im- 
plication made to have this effect, and are converted into a con- 
dition precedent, is against the reason of the thing. The more 
reasonable construction is, that they were used to convey the 
idea that the parties had made an arrangement suggested by 
considerations of convenience on both sides, according to which, 
the money is to be paid at a particular place, on a given day: 
or in other words, it is an assurance given by the debtor, and 
uecepted by the creditor, that the money will be then and 


there paid. This arrangement is convenient to the creditor, 
because he is informed where he will find his debtor, and be 


able to get his money ; and it is convenient to the debtor, be- 
cause it relieves him from the necessity of seeking the credit- 
or, wherever he may be, in order to make a tender. Consid- 
ered in this sense, the effect is, that the creditor does not lose 
his debt by failing to apply for it at the precise time and place, 
but may afterwards recover it: While on the other hand, the 
debtor may, if in fact, he had the money at the time and place, 
use that fact as a defence, and defeat the action by bringing 
the money into Court: or if he deposited it, and it was lost by 
the failure of the bank, he can put the loss on the creditor, be- 
cause of his daches in not calling to get it. This, as it seems 
to us, is the proper construction according to the reason of the 
thing. Nor is it opposed by our decisions in regard to an en- 
dorser: He does not owe the debt: His liability depends upon 
a condition precedent, and as to him the words “ payable at, 
&c.,” may well receive the construction of defining and mak- 
ing particular the condition which would otherwise be gener- 
al. Nor is it opposed by our decision, that a note payable on 
demand, must be presented at the place specified before an 
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action can be maintained against the maker: In that case a 
demand must be made before the debtor is in default: This 
is a condition precedent to the right of action, and it fol- 
lows that the demand must be made at the place agreed on. 
This is a reasonable construction, and is not forbid by the con- 
siderations stated above, in regard to a note which is to be due 
at agiven time. The creditor does not lose his debt by failing 
to demand it at a particular time, but may demand it at any 
time, and thereby acquire a cause of action. The debtor be- 
ing, by express agreement, relieved from the necessity of seek- 
ing the creditor, may reasonably insist that the demand must 
be made at the place agreed on: and inasmuch as. the ground 
of defense, applicable to notes, when the time of payment is 
fixed, is not available when the time of payment is uncertain, 
because the debtor cannot make a tender, although he keep 
the money always at the place, until such time as the creditor 
may choose to call for it, the only way in which effect can be 
given to the intention of the parties, is to consider the demand 
at the place, as a condition precedent to the cause of action, 
so that no action can be maintained until it is made: which is 
altogether a different thing from a condition precedent by 
which the debt will be lost, unless a demand is made at the 
place on a given day. 

The English cases afford no aid. The question was repeat- 
edly before their Courts, but by reason of dissenting opinions 
and conflicting decisions, it became involved in such utter 
confusion, that it was found necessary to pass an act of DPar- 
liament, in order to clear away the difficulties, 1 and 2 G. 4 
ch. 78: which provides that the acceptance of a bill, payable 
at a particular place, shall be deemed and taken to be a gen- 
eral acceptance, “ unless the acceptor shall in his acceptance, 
express that he accepts the bill payable at a banking house, or 
other place only, and not otherwise or elsewhere.” The sub- 
stance of this Statute is, that the words “ payable at, &e.” shall 
not by construction be converted into a condition precedent: 
and if the parties intend that a demand, at a particular place, 
shall be a condition precedent, they must say so in express 
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terms. So it is clear that the opinion of the British Parliament 
concurs with our opinion, in regard to the construction of a 
note or acceptance payable at a given time and place. 

The cases in this country, so far as they have fallen under 
our observation, all show a uniform course of adjudication, 
and concur with our conclusion, “that in actions against the 
maker of a promissory note, or the acceptor of a bill of ex- 
change, if the note be payable at a specified time and place, it 
is not necessary to aver in the declaration, or prove on the 
trial, that a demand of payment was made, in order to main- 
tain the action. But if the maker or acceptor was at the place 
at the time designated, and was ready to pay the money, it is 
matter of defense to be pleaded and proved on his part,” Wal- 
lace v. McConnell, 13 Peters, 137. Many decisions in our sis- 
ter States are referred to, which settle the law in the same way, 
Faden & Slater v. Sharp, 4 John. Rep. 183, and many other 
cases in New York; Watkins v. Cornish, 5 Leigh 522, Vir- 
ginia; Bowie v. Duvall, 1 Gil. and John. 175, Maryland ; 
Ruggles v. Patterson, 8 Mass. Rep. 480; and also cases in 
New Jersey, Tennessee and Alabama. So that the question 
is settled in England by an act of Parliament, and in this coun- 
try, by a uniform course of adjudications. 

It is clear, therefore, that the defendant had no right to com- 
plain of the charge. 

2nd. It was conceded in the argument, that at common law 
an endorser, who paid off a note, might strike out the endorse- 
ment and recover upon it in his own name; but it was insist- 
ed that, as by the act of 1827, Rev. Stat. ch. 13, Sec. 11, an 
endorser is made liable as surety, when he makes the payment 
the note is extinguished, and he must sue in Assumpsit for 
money paid. 

The Statute provides that an endorser shall be liable “as 
surety to any holder of a note, and no demand on the maker 
shall be necessary previous to an action against the endorser.” 
The object of the Statute was, to dispense with the necessity 
of a demand and notice in order to enable the holder to re- 
cover from an endorser, but it does not at all affect the rela- 
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tion of the endorser to the maker : as between themselves their 
rights remain as they were before the passage of the act. 

8rd. Upon the question of capacity, the defendant offered 
to read in evidence, a record of the County Court, showing an 
inquisition and a finding, that the defendant was a lunatic, 
and the appointment of a guardian: which proceeding was 
had after the writ in this case issued, but before it was execu- 
ted. This evidence was rejected: For this the defendant ex- 
cepts. There is no error. 

Admit, for the sake of argument, that the proceeding upon 
an inquisition of lunacy is a matter én rem, and is prima facie 
evidence of the truth of the facts found, and that its admissi- 
bility is not affected by its being post litem motam, it is not 
stated at what time the jury find the defendant to have been 
a lunatic, and we are to take it, upon this exception, that the 
time fixed on was the date of the inquisition ; and the ques- 
tion is, whether the fact, that a man is a lunatic to-day, is rel- 
evant to show that he was a lunatic six months ago? A fair 
statement of the point, is sufficient to show that the evidence 
was irrelevant. 


Per Curt. Judgment affirmed. 








CHARLES 8. JOHNSON vs. J. W. HOOKER. 


The act of 1827, Rev. Sat. ch. 13, sec. 10, makes an endorser liable to the hold- 
er of a note in the same way that the maker is liable : and when it is payable 
at a particular day and place, he is liable according to the principles laid 
down in Nichols v. Pool, 2 Jones’ Rep. 23. 

Striking the name of a defendant out of the writ, does not in any manner affect 
the cause of action against another defendant: nor prevent the party whose 
name is stricken out from again being sued. 

The endorsement of a note in blank by one, before the payee endorses it, is made 
regular by the endorsement of the payee, and the endorsement may be filled 
up as to both endorsers on the trial in the Superior Court, even after an appeal 
from the County Court: the trial being de novo in the Superior Court. 


Action of Assumpsir, tried before his Honor Judge Manty, 











30 IN THE SUPREME COURT. 





Johneon v. Hooker. 





at the Fall Term, 1854, of Cumberland Superior Court. 
John A. McDonald, owing Peter P. Johnson for a bill of 
goods, gave him a note of hand worded as follows: 
“ Fayetteville, N. C., Nov. 20th, 1850. 
“ $259 68. Ninety days after date, I promise to pay Peter P. 
* Johnson or order, two hundred and fifty-nine dollars and 


“ sixty-eight cts., for value received: Negotiable and paya- 
«ble at the Branch Bank of the State of North Carolina, or 


“at the bank of Fayetteville, at the option of the holder.” 
(Signed,) John A. McDonald. 


The note was endorsed by the defendant in blank, he at the 
time requesting that it might not be discounted at bank, say- 
ing, that if the maker did not pay it he would. The payee 
afterwards endorsed in blank and sold the note to the present 
plaintiff. 

The plaintiff had heretofore sued the maker, the payee and 
the present defendant upon this note, but struck out the names 
of the defendant Hooker, and of payee, P. P. Johnson, and 
took judgment against McDonald, the maker only. He prov- 
ing insolvent, and discharging himself under the insolvent 
debtor’s act, the plaintiff commenced the present suit against 
the defendant (Hooker) and the payee in the County Court. 
The name of the payee was again stricken out of the writ, and 
the suit stood against the defendant only. Judgment was re- 
covered against him in the County Court, from which he ap- 
pealed to the Superior Court. 

The note was not discounted at the bank, and no demand 
was ever made at the bank for payment. The defendant’s 
counsel upon the trial in the Superior Court, moved to non- 
suit the plaintiff, upon the ground, that when the note came 
into the possession of the plaintiff, the endorsements of the 
payee and the defendant were both in blank, and the plaintiff’s 
counsel had upon the trial in the County Court, made the en- 
dorsement of the defendant special, by writing above his name 
the words, “ pay to C. 8. Johnson,” yet the endorsement of the 
payee was still left in blank. IJlis Honor refused the motion, 
and allowed the plaintiff’s counsel to fill up the endorsement 
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of the payee by writing above his name the words, “ pay to J. 
W. Hooker.” 

For the defendant it was contended Ist, that Hooker was 
not liable as endorser, because the note was never transferred 
to him. 

2. That the defendant was not liable, because there was no 
consideration between him and the plaintiff. 

38. That the defendant was not liable, because the note was 
never presented for payment at the bank: nor offered for dis- 
count there. 

4, That the defendant was released by the act of the plain- 
tiff in striking his name, and the name of P. P. Johnson, the 
payee, out of the writ, in a previous suit instituted against 
them and the maker. 

5. That the defendant was released by the act of the plaintiff 
in striking out the name of P. P. Johnson from the writ in 
this suit. 

His Honor ruled against the defendant upon these several 
points: for which he excepted, and the jury having rendered 
a verdict for the plaintiff, defendant moved for a venire de 
novo upon the grounds above stated, which was refused. Judg- 
ment and appeal to this Court. 


J. G. Shepherd, for plaintiff. 
D. Reid and Buaton, for defendant. 


Parson, J. The act of 1827, Rev. Stat. ch. 13, sec. 10, 
makes an endorser liable to the holder of a note as surety. 
The effect is to put him on the footing of a maker of the note, 
and to make his liability to the holder the same as if his name 
was on the face of the note instead of being on the back. Thus 
an endorser is brought within the decision, made at this term, 
Nichols v. Pool, ante 23. If a note be payable at a par- 
ticular time and place, a demand at the time and place need 
not be averred or proven in an action by the holder against 
the maker: A failure to make it can only be used by way of 
defense, if the money was ready at the time and place. 
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The idea that the Statute does not apply to a note payable 
at a particular place has nothing to sustain it: The words of 
the Statute are general ; so it is unnecessary to enter into the 
question of the supposed waiver of demand and notice, be- 
cause no demand was necessary. 

In regard to filling up endorsements in blank at the trial, 
the practice is too well settled, to be now drawn in question. 
The trial in the Superior Court is de novo—is the same as if 
the writ had been returned to that Court. 

Striking the name of the defendant out of the writ, does not 
in any manner affect the cause of action against another de- 
fendant: Nor does it affect the right of the plaintiff to bring 
another action against the party whose name is stricken out: 
There is nothing to support the notion that it amounts to a 
release or to a discharge of the debt in any way. 

The fact that the name of the defendant was put on the back 
of the note before the payee had endorsed it, in no wise affects 
the rights of the plaintiff as holder: when he put his name on 
the back of the note, it amounted to a general power of attor- 
ney to fill up the blank in such a way as was necessary to 
make him liable as endorser: and this by our Statute is the 
same as being surety. That this is the effect of an endorse- 
ment in blank, has been considered settled ever since, /2ussell 
v. Langstaffe, Doug. Rep. 514, (1780.) The defendant en- 
dorsed his name on fine copper plate checks made in the form 
of promissory notes, but in blank, and without sum, date or 
time of payment being mentioned in the body of the notes. 
The blanks were filled up and the plaintiff discounted the 
notes. For the defendant it was objected that the notes, being 
blank at the time of the endorsement, were not then promis- 
sory notes: Lorp Mansriexp, “There is nothing so clear as 
the first point. The endorsement on a blank note is a letter of 
credit for an indefinite sum. The defendant said, ‘ trust Gal- 
ley (the maker) to any amount, and I will be his security :’ It 
does not lie in‘his mouth to say the endorsements were not 
regular.” 


Per Curt. Judgmént affirmed. 
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JOHN C. PETTIJOHN vs. HENRY WILLIAMS. 


In a declaration for a deceit in the sale of a fishery, the price paid for the pro- 
perty, is not a material constituent of the cause of action, and need not be 
proved as alleged. 


Action on the cask, for a deceit in the sale of a fishery, tried 
before his Ilon. Judge Dick, at the Fall Term, 1854, of Chowan 
Superior Court. 

This cause was before this Court at December Term, 1853, 
and there was a venire de novo ordered as to this defendant : 
see 1 Jones’ Rep. 145. The declaration charges that the de- 
fendant, and one Milson, falsely and fraudulently affirmed 
and represented that a certain scope of water, adjoining the 
close of the defendants, which had been used as a fishery, and 
was convenient and fit for the purpose of a fishery, was clear 
of obstructions, except that there were seven stumps within 
the space aforesaid, and that by these false and fraudulent 
representations, they induced the plaintiff to buy from them 
the said close at the price of $2,500; whereas in fact and 
in truth, there were in the scope aforesaid, not only seven 
stumps, but a much larger number of stumps, to wit, two 
thousand, by which the plaintiff was damaged, &c., to a 
large amount, to wit, $800. The proof was that the price 
paid by plaintiff for the fishery was $3,000, and for this va- 
riance in the sum alleged, and that proven, the defendant 
asked that the plaintiff be non-suited, which was refused by 
the Court, for which defendant excepted. 

Verdict for plaintiff, and judgment. 

Defendant appealed from the judgment, refusing to non-suit 
the plaintiff. 


Tleath, for plaintiff. 
Smith and Biggs, for defendant. 


Pearson, J. When this case was before us at December 
Term, 1853, 1 Jones, 145, it was upon the appeal of the plain- 
tiff for error in the charge as to the question of fraud, and 
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having come to the conclusion, that the plaintiff was enti- 
tled to a venire de novo, we might have stopped. Indeed, 
it was a departure from our general rule, to notice the ex- 
ceptions taken by the defendant on the ground of variance, 
because it was not called for, and cases are not supposed to 
be made up with a view of presenting any points not em- 
braced by the exceptions of the appellant. But the case, as 
made up, went out of the way to state the ground of the al- 
leged variance, and as it seemed to us there was no difliculty 
in regard to the question, we expressed in very general terms, 
an opinion, that “the variances were immaterial.” We, of 
course, did not intend that intimation to be conclusive, and 
expressed it in general terms, so as to leave the defendant at lib- 
erty to bring up the question directly, if the result of the 
new trial was unfavorable to him, and his counsel adhered 
to the opinion that there was a fatal variance. The case 
now presents one of the questions. It is this: The declar- 
ation states that the defendants sold to the plaintiff a piece 
of ground on Croatan Sound, having a sein hole annexed, in 
which a sein had been usually hauled to the beach in said 
close, “at and for a certain sum of money, to wit, the sum 
of twenty-five hundred dollars,” and it alleges that the de- 
fendants falsely represented to the plaintifi, that there were 
only seven stumps in the sein ground, whereas in fact, there 
were two thousand stumps, and this fact was well known to 
the defendants: By means of which false representations, the 
defendants cheated and deceived the plaintiff in making the 
sale aforesaid to his damage $800. The evidence was that 
the price given was $3,000. The defendant insisted that this 
variance was fatal—his Honor was of opinion, that the vari- 
ance was immaterial: For this the defendant excepts. There 
is no error. 

It is a general rule of pleading that “time, quantity and 
value must be stated.” This is required to give certainty to 
the statements in pleading, and is usually a mere matter of 
form. It is proper to state these circumstances, under what 
is termed a “ videlicet,” as in our case, and they need not be 
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proven as laid: because they are no part of the substance of 
the cause of action, and the statement is required merely to 
avoid too much generality. Thus a statement, that the de- 
fendant heretofore sold to the plaintiff a tract of land for a 
large sum of money, is too general: and the rule as to cer- 
tainty in pleading requires that some time and some amount 
should be stated, but one time, or one sum, will answer as well 
as another; and if stated under a videlicet, these circumstan- 
ces need not be proven as laid: indeed, if a traverse is taken 
so as to depend on them, it will be “too narrow,” and a re- 
pleader will be directed. 

A very familiar instance of the immateriality of the state- 
ment of time, oceurs in bills of indictment. If an indictment 
charges that the defendant committed an assault on the 1st of 
January, proof that he committed the assault on the 2nd of 
January, will be sufficient ; because it makes no sort of differ- 
ence whether it was committed on the one day or the other: 
and although a charge that the defendant heretofore commit- 
ted an assault is too general, and some day must be stated, 
yet proof of the commission of the offense at any time prior 
to the finding of the bill will suffice: so if an indictment charg- 
es that the defendant stole one hog, it is no fatal variance, al- 
though the proof be that he stole stz hogs; for the gist of the 
offense is the commission of the larceny. 

An exception is made to this general rule, whenever either 
of these circumstances constitutes a part of the description of 
the thing, or matter for which suit is brought, or enters into 
and forms a part of the substance of the cause of action. The 
reason of this is obvious: by way of illustration; a declara- 
tion in debt describes the note by stating its date and amount; 
the proof must correspond with the statement, for otherwise 
the suit would be for one debt and the judgment for another: 
so a declaration-in a qué tam action for usury sets out the day 
when the money was lent and the amount, for the purpose of 
showing the rate of interest: a variance in the proof, either 
as to the time or the sum, would be fatal; because the gist of 
the action is the unlawful rate of interest taken, and these cir- 











36 IN THE SUPREME COURT. 





Whitted v. Smith. 





cumstances form a part of the substance of the cause of action, 
and show that the rate exceeded that of six per cent. per annum. 

There is no difficulty in regard to the general rule and the 
exception ; so our question depends merely upon making the 
application. In this there is as little difficulty. The gravamén 
of the action is the deceit practiced by the defendants: the 
price given for the fishery is a collateral cireumstance, and it 
was only necessary to state it by way of inducement, for the 
purpose of showing a consideration so as to make the contract 
valid; for this purpose ten dollars would answer as well as 
ten thousand, and in regard to the deceit, which is the gist of 
the action, it makes no manner of difference whether the price 
paid was $2,500, or $3,000. It is not until the cause of action 
has been made out and it remains merely to assess the dam- 
ages, that the price paid comes up for consideration, when it 
has no connection with the declaration or other pleadings, and 
presents itself simply as evidence bearing on the question of 
damages. 


Per Cvriam. Judgment affirmed. 








WILLIAM N. WHITTED AND WIFE vs. THOMAS C. SMITH, et al. 


A reservation in a deed of “ all the pine timber that will square one foot” to the 
vendors, ‘‘ their heirs and assigns forever, with the privilege of cutting and 
carrying away said timber at any time that may be convenient to the vendors, 
their heirs and assigns,” only embraces such timber as was of that size at the 
date of the conveyance, and not such as attained to it afterwards. 


Action on the casz in the nature of waste, tried before his 
Honor Judge Man ty, at the Fall Term, 1854, he Bladen Su- 
perior Court. 

The plaintiffs (husband and wife) claimed aii for cer- 
tain timber trees cut upon the land in question, which had de- 
scended to the feme plaintiff from Thomas Fred. Smith. The 
plaintiffs produced in evidence a deed from defendant, Thos. 

















DECEMBER TERM, 1854. 37 





Whitted v. Smith. 





C. Smith and another, for the land in question, (640 acres) on 
North-West River, to Thomas Fred. Smith, his heirs, &c., dated 
14th day of May, 1827, reciting a consideration of $2,000, 
“to have and to hold all and singular the privileges and ap- 
purtenances thereunto belonging unto him the said Thomas 
Fred. Smith, his heirs and assigns forever, except that all the 
pine timber, upon said tract, that will square one foot, is here- 
by reserved unto the said Thomas Smith and Thomas Cyrus 
Council Smith, their heirs and assigns forever, with the privi- 
lege of cutting and carrying away said timber at any time 
that may be convenient for said Smiths, their heirs and as- 
signs.” To which there is a covenant of quiet enjoyment, 
“except the above mentioned reserved pine timber.” Thomas 
C. Smith, with the other defendant, Council, who entered un- 
der him, went upon the land and cut pine timber, which he 
hauled off to market and sold, but none of the trees were of 
less size than would square one foot. The plaintiffs offered to 
show that some of the trees cut, had attained to the size re- 
served in the deed since its date of 1827: but the Court, con- 
struing the reservation in the deed to embrace, not only the 
trees of that size then growing on the land, but also such as 
thereafter might attain that growth, excluded this testimony, 
and upon this point charged the jury in favor of the defend- 
ants. Verdict for the defendants. Motion for a venire de 
novo for error in the ruling of the Court. Rule discharged. 
Judgment and appeal by plaintiffs. 


Shepherd, for plaintiffs. 
Winston, Sr., and Winslow, for defendants. 


Pearson, J. The exception embraces ali the pine trees 
growing on the land large enough to square one foot at the 
date of the deed, but we see nothing by which its meaning 
can be extended so as to take in all pine trees that should at 
any time thereafter grow to be large enough to square one 
foot: such a construction is unreasonable: In the forcible lan- 
guage of Judge Dantet, in Jobinson v. Gee, 4 Ire. 186, “ it 
could never have been intended by Reid, (the vendor,) when 
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he made the reservation, that the tract of land should bea 
perpetual plantation for the raising of pine timber for his ben- 
efit.” 

Such a construction would include all the pine trees that 
might at any time grow on the land: if it was the intention 
that the vendor should have all, why specify the size of any? 
Supposing the vendee to have no interest in them, it was a 
matter of indifference to him of what size the trees might be 
when the vendor saw fit to cut them: In fact, the sooner they 
should be taken off of the land the better it would be for him ; 
because it would leave room four trees of some other kind, or at 
all events for grass to grow. So this identification of the 
trees, by specifying the size, tends to show that the intention 
was to include such only as at that time answered the descrip- 
tion. 

If the vendor reserved the right to all the pine trees, when- 
ever they grew to be ofa certain size, it follows that the ven- 
dee has not the right to cut down, or use a single pine tree ofany 
size, because it would be inconsistent with the reserved rights 
of the vendor, and there is no stipulation securing to the ven- 
dee any such right. So the case is, one gives $2,000 (the con- 
sideration set out in the deed) fur 640 acres, lying on the North 
West (Cape Fear) river, and has no right to cut a single pine 
tree for fencing or other plantation uses, or to clear an acre 
of the land!! The vendee, if this be so, instead of taking a 
conveyance of the land, might have been content with the 
right of common of pasturage : with these restrictions he could 
use it for little else than a sheep-walk. Itis much the same 
as if one should buy a sheep, and allow the vendor to reserve 
the right to the wool, with the privilege of shearing it, year 
after year, as long as the animal lived. 

In support of the construction contended for, two grounds 
were relied on: the words are, “that ezi// square one foot.” 
It is said that “will” is in the future tense, and includes all 
time to come. Tiis is a strained inference. “ Will” is obvi- 
ously used in reference to the act of measuring, and the sense 
is “that will, if measured now, square one foot.” You buy 
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all the hogs in a drove that will weigh 200 lbs.; the meaning is 
now—as soon as it can be ascertained; because no future time 
is fixed on, and from the nature of the thing, it is unreasona- 
ble to suppose that an indefinite future time is meant. 

2ndly. The restriction is to the vendors, “their heirs and 
assigns forever:” The privilege to enter, is “to them, their 
heirs and assigns:” This, it is contended, shows that the mean- 
ing was to include all pine trees that should at any time, there- 
after, grow to be of the required size,” and the argument is, 
if this be not so, why insert the word “ heirs?” 

It is obvious that the word is used as a word of limitation, 
and it was necessary, in order to give the vendors a fee sim- 
ple estate in the pine trees that were at that time of the size 
agreed on. But for this word of limitation the estate reserved 
would have been for life only, and upon the death of the ven- 
dors, their personal representatives could set up no claim to 
the trees left standing, because they were attached to the 
soil and formed real estate: nor could their heirs, because the 
estate was not one of inheritance, and as the tract was large, 
(640 acres) so that in all probability the vendors would not 
find it to their interest to cut all the timber to which they 
were entitled in their life times, there was a good reason for 
using apt words to make an estate in fee simple; which ac- 
counts for the words “ heirs and assigns forever,” without the 
necessity for supposing that the 640 acres was to be “a perpet- 
ual plantation for the raising of pine timber for their benefit.” 

In Leobinson v. Gee, one Reid conveyed the land to Jaines 
Gee, (under whom the defendant claimed) “reserving only to 
himself, the said Archibald Reid, and his heirs and assigns 
forever, all the saw mill timber on the same land standing and 
being, or which may hereafter stand or be on the said land, or 
any puit thereof, with full and absolute privilege of egress 
and regress in and upon the said land at all times, for the pur- 
pose of cutting and taking away the said reserved timber, ew- 
cept such timber only as shall be at any time necessary for 
Jencing or for plantation purposes on the said land,” and yet 
notwithstanding the words “or which may hereafter stand or 
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be on said land or any part thereof,” and the exception to the 
exception of “such timber only, as shall be at any time ne- 
cessary for fencing and plantation purposes,” so strong was 
the conviction of the Court, from the nature of the thing, that 
it could not have been the intention to make the land a “ per- 
petual plantation for the raising of pine timber for the bene- 
fit of the vendor,” that the circumstance of the description in 
the mesne conveyance being expressed in terms more general 
(although direct reference is made to the deed of Robinson to 
Gee,) is seized on, to support a construction by which it is 
held that the vendor had a right to cut up into cord wood, 
and sell any pine tree that was not large enough to be fit for 
the saw mill. 

In our case no words pointing directly to a future state of 
things are used, consequently there is nothing to force us into 
the adoption of a construction so unreasonable, and according 
to which the owner of the land would not, in all time to come, 
have a right to cut a pine tree for fencing or other plantation 
purposes, or even to clear an acre of the land, if any of the 
growth happened to be pine. 

If the doctrine of “future uses” be supposed to be appli- 
cable to a conveyance, or a reservation without the interposi- 
tion of a trustee to hold the legal estate, certainly no such 
use can be raised except by an express declaration: in our 
case there is not the slightest intention to declare any such 
future use. 

On the argument, the defendants’ counsel insisted that the 
action was misconceived, and should have been trespass vi 
et armis: In reply, Williams v. Lanier, Bus. Rep. 30, was 
relied on. This point is not now before us, of course we are 
not at liberty to express an opinion. 


Per Curr. Venire de novo. 
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ELZIFF BARFIELD vs. THOMAS BRITT. 


In an action for words spoken, charging the plaintiff with the murder of an in- 
dividual, what that individual said, though in extremis, and under the full im- 
pression that he would not recover, is not evidence on the plea of justification. 


To establish a justification, the same cogency of proof is not necessary, as would 
be required if the plaintiff were on his trial upon a criminal charge for the 
offense imputed to him in the words. 


Tims was an action of Sranver, tried before his Honor 
Judge Manty, at the Fall Term, 1854, of Robeson Superior 
Court. 

The declaration was for words spoken, charging the plain- 
tiff with murder by secretly poisoning one Jacob Britt. The 
words were proved within time, and the case turned upon the 
plea of justification. The defendant offered the dying decla- 
rations of Jacob Britt, charging the plaintiff with the crime 
imputed to him by the words of the defendant, which were 
objected to by the plaintiff’s counsel, but admitted by tho 
Court. For this the plaintiff excepted. 

The plaintiff’s counsel asked the Court to instruct the jury 
that to establish the plea of justification, the jury should have 
the same cogency of proof as if the plaintiff were on trial for 
his life under the criminal charge of murder. This, the Court, 
however, refused ; and instructed the jury that a preponde- 
rance of evidence, as in a civil case, was all that was neces- 
sary. For this, plaintiff further excepted. 

Verdict for defendant. Judgment and appeal. 


J. G. Shepherd, for plaintiff. 
Winslow and Strange, for defendant. 


Barrie, J. Two questions are presented by the bill of ex- 
ceptions. Jirst: Whether in the issued joined, upon the 
plea of justification, the dying declarations of Jacob Britt 
could be given in evidence by the defendant, to prove the 
truth of the words for which the action was brought? Second- 
ly: Whether his Honor was right in refusing to instruct the 
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jury that the defendant must sustain his plea by the same co- 
gency of proof as would be required against the plaintiff, were 
he on trial for his life, under a charge of murder ; but on the 
contrary, saying to them that a preponderance of evidence, as 
in a civil case, was all that was necessary. 

‘The first question is raised by the plaintiff’s exceptions to 
the admission of the testimony, and we think the exception is 
well founded. The reasons by which his Honor’s decision was 
influenced are not stated, and we do not know that he felt him- 
self bound by the case of J/cLarlane v. Shaw, 2 Car. L. Rep. 
102; or whether he thought the issue before him was the same 
as it would have been had the plaintiff been on trial for the. 
murder of Jacob Britt, and that therefore this was an excep- 
tion to the general rule, that dying declarations are not per se 
admissible in civil cases. We say per se, because where dying 
declarations eonstitute part of the res geste, or come within 
the exception of declarations against interest, or the like, they 
are adinissible, as in other cases, irrespective of the fact that 
the declarant was under the apprehension of death. 1 Greenlf. 
Ev. sec. 156. Whether the decision was influenced by the 
one reason or the other, or by both combined, we are satisfied 
that it is not supported by principle, while it is opposed by 
the whole current of the recent cases in England and in this 
country. : 

The case of MeFurlane v. Shaw, was decided by the Su- 
preme Court under its former organization, in the year 1815. 
The action was by a father for the seduction of his daughter : : 
the defendant pleaded not guilty, and on the trial, the plaintiff, 
to prove the seduction, offered to show that after all hope of 
life was gone, his daughter, who was then sick in child-bed, 
desired that the defendant might be sent for; and upon being 
informed that he would not see her, exclaimed, “I am going: 
he will soon go too, when he will be obliged to see me, and 
will not dare to deny the truth.” The testimony was objected 
to, but received by the Court; and the case came before the 
Supreme Court on a motion for a new trial: The Court, after 
stating that such testimony was admissible in certain criminal 
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cases, in which life was at stake, contended that, though they 
had no precedent to guide them, it ought, from reason and 
analogy, to be admitted in a case like the one before them ; 
but they grounded themselves chiefly on the circumstance, 
“that the fact disclosed in her declaration could only be prov- 
en by herself: she was the injured party through whom the 
cause of action arose to the father.” The Court then say fur- 
ther, “ we-give no opinion how far the dying declarations of 
an indifferent person, not receiving an injury and not a party 
to the transaction, would be evidence in a civil case. Our 
decision is confined to the state of facts presented in this case.” 
it is manifest that the Court labored under the impression, 
which then generally prevailed, that dying declarations were 
admissible upon the general principle “ that they are declara- 
tions made in extremity, when the party is at the point of 
death, and when every hope of this world is gone: when every 
motive to falsehood is silenced, and the mind is influenced by 
the most powerful considerations to speak the truth: a situa- 
tion so solemn and so awful is considered by the law as creat- 
ing an obligation equal to that which is imposed by a positive 
oath in a court of justice.” If the admission stood upon this 
general principle alone, it might well have been. contended, 
as it was contended, that dying declarations ought to be ad- 
mitted in all cases, civil as well as criminal. But another 
clement in the test of truth was overlooked by those who in- 
sisted upon this iatitude of adinission, to wit: the opportunity 
of confronting and cross-examining the declarant. The privi- 
lege of cross-examination has been carefully secured to tho 
party, to be affected by them, in depositions taken before 
magistrates, and the testimony of deceased witnesses on a for- 
mer trial. The importance of preserving it, has no doubt re- 
stricted the admission of dying declarations to the criminal 
cases only “ where the death of the deceased is the subject of 
the charge, and the circumstances of the death the subject of 
the declarations.” Such delarations, then, are admitted “ up- 
on the ground of the public necessity of preserving the lives 
of the community by bringing man-slayers to justice. For. is 








44 IN THE SUPREME COURT. 





Barfield v. Britt. 





often happens that there is no third person present to be an 
eye witness to the fact, and the usual witness in other cases 
of felony, namely, the injured party, is himself destroyed.” 
See Cowen and Ilill’s notes to Phil. on Ev., pt. 1, 610; 1 
Greenlf. on Ev., sec. 156, and the cases there cited. The prin- 
ciple of admission, being thus restricted, necessarily overrules 
the case of MeFurlane v. Shaw, and shows that even if the 
issue be, as in this case, whether the plaintiff murdered the 
deceased, the dying declarations cannot be heard, because 
such issue is joined in a civil case. 

As the plaintiff is entitled to a ventre de novo for the error 
in admitting improper testimony, we might abstain from ex- 
pressing an opinion upon the second question ; but as that 
question may and probably will be raised upon the next trial, 
we will, for the guidance of the parties, state now the view 
which we have taken of it. We think his Honor was clearly 
right in declining to give the instruction prayed: “that to 
sustain the plea of justification, it was necessary that the jury 
should have the same cogency of proof they would require in 
case the plaintiff were on trial for his life.’ To such an in- 
struction the case of Aincaid v. Bradshaw, 3d. Hawks, 63, 
was directly opposed: it being held there, that in an action 
for slander, in charging a plaintiff with perjury, the defendant 
is not bound, in support of his plea of justification, to produce 
such evidence as would be requisite to convict the plaintiff, if 
he were on trial for the offence: Tayxor, C. J., in delivering 
the opinion of the court, concludes the argument thus: “It 
cannot, therefore, be a correct rule that a jury should require 
the same strength of evidence to find the fact controverted in 
a civil case, which they would require to find a man guilty 
of a crime; but the crime of perjury stands upon peculiar 
grounds and requires more evidence to produce conviction 
than crimes in general: one witness is not sufficient, because 
then there would be only one oath against another. A man 
knowing another to have committed perjury, may forbear 
to prosecute him, for the very reason that there is but 
one witness by whom the crime can be proven: Shall he, 
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therefore, be deprived of his justification if sued in an action 
of slander, although he might be furnished with convincing 
evidence of the truth of the words? Both reason and authori- 
ty answer in the negative.” The authority relied on was the 
case of the Queen v. Muscot, 10 Mod. Rep., 192, where the 
Chief Justice, Parker, expressed himself in similar terms. 

After declining to give the instructions prayed, his Honor 
told the jury “that a preponderance of evidence, as in a civil 
case, was all that was necessary.” If the very language used by 
his Honor is correctly set forth, it must be confessed that it is 
not very perspicuous, and on that account not much calcula- 
ted to enlighten the minds of the jury. The case on trial was 
a civil case, and it could afford the jury very little assistance 
to make it the standard of itself. But we suppose that the 
words “ any other” were omitted by mistake in making out 
the transcript, and that a fair interpretation of the charge, 
taken in connection with the refusal to give that which was 
asked, is, that the party upon whom lay the onus probandi 
must produce such a preponderance of testimony as must 
satisfy the jury of the truth of his allegation, as he would 
have to do in any other civil case. If this be the meaning of 
the charge, it is directly sustained by the case of Veal v. Fes- 
perman, decided at the last June Term, 1 Jones’ Rep. 446. In 
that case the Court say in conclusion “ how far in favorem 
vite this matter is to be extended so as to require the court in 
a capital case, when the evidence of guilt is direct, to charge 
the jury that they must be satisfied beyond a rational doubt, 
that is, that they should not have a rational doubt of the truth 
of the evidence, or the credibility of the witnesses, we are not 
now to say: suffice it, in civil cases, if the jury are satisfied 
from the evidence that an allegation is true in fact, it is their 
duty so to find, and they should be so instructed.” It is un- 
necessary to pursue the discussion further, as we think we have 
said enough to prevent the recurrence of an error, if any was 
committed upon the second point made in the case. For the 
error committed in the admission of improper sestimony, there 
must be a vendre de novo. 


Per Curiam. Venire de novo. 
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JESSE WARTERS rs. NANCY HERRING. 


Where a party was to come within a few days with a note and surety for the 
“hire of a'slave for the next year, and he postponed the performance of this part 
of the undertaking, from some time in the last weck of December, to the 10th 
of January, the owner was not bound to keep the slave for him any longer, 
and was in no fault in then hiring him to another person. 


Tits was an ACTION ON THE CASE, tried before his Ilonor 
Judge Ext, at the Spring Term, 1854, of Lenoir Superior 
Court. 

The defendant agreed with the plaintiff to hire to him a ne- 
gro slave at the price of $67, for the year 1853, beginning 
with the 1st of January, he, first giving her a note for that 
sum with two individuals named, (Fields and Waters,) as _su- 
reties, and this was to be done within a few days. The agree- 
ment took place some time in the last week in December, 
1852. On the 10th January following, Mrs. Herring hired the 
slave to another person ; and on the 11th, the plaintiff tender- 
ed her a note with the surety agreed; on but having parted 
with the slave‘as above stated, she declined receiving it. It 
was proved that one of the proposed sureties was out of the 
county for five or six days about the Ist of January. It was 
also proved that persons in that neighborhood having slaves 
to hire out, usually did so about the first of January. 

The Court was of opinion that a fair interpretation of the 
contract between the parties was, that the plaintiff should ex- 
ecute the note within a reasonable time from the agreement 
spoken of, so as to give the defendant an opportunity to hire 
the slave to some one else for the year, in case the plaintiff 
did not comply ; and not having complied with his part of the 
agreement before the 10th of January, his delay was unrea- 


sonable, and the defendant was not bound to keep the slave. 


for him any longer. So that the plaintiff had no cause of ac- 
tion against the defendant. 
Under this instruction, the jury gave a verdict for the de- 


fendant. 
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Rule for a venire de novo. Rule discharged. Judgment 
and appeal. 


No counsel for the plaintiff. 
J. W. Bryan, for the defendant. 


Barrie, J. The construction put upon the contract be- 
tween the parties, by his Honor in the Court below was un- 
doubtedly correct. The bargain having been made during 
the last week in December, for the plaintiff to take the slave 
on the first day of January ensuing, the “few days” allow- 
ed him within which to prepare the note with certain named 
sureties, (which he was first to give,) could not reasonably be 
extended to the 10th day of January, when it might have been 
too late for the defendant to find another hirer for her slave. 
The absence of one of the sureties from the county was no 
excuse for the plaintiff, as it did not appear that the defendant 
caused, or even knew of it. Having waited until the 10th, 
and finding the plaintiff still in default, how could she know 
that he would comply at all with the terms agreed upon ? 
If either party had a right to sue for a breach of the contract, 
it was the defendant herself, but she was not bound to do so. 
She took the more prudent course, instead of going to law, 
of treating the contract as a nullity and hiring her slave to 
another person. The law was correctly administered in the 
Superior Court, and the judgment must be aflirmed. 


Per Curiam. Judgment affirmed. 





LEVI N. TARKINGTON vs. S. H. McREA. 


The establishment of a road district or the assignment of hands to work on a 
public road, can only be made by an order of the County Court, and no acqui- 
escence in the authority of an overseer by working under him upon a road, can 
amount to a presumption that a district was laid off, or that the citizen thus 
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acquiescing had granted the power to another of compelling him to work on 
the road. 


Action for penattres for failing to work on a public road, 
tried before his Honor Judge Savunvers, at the Spring Term, 
1853, of Tyrrel Superior Court. 

There was no question as to the plaintiff’s appointment as 
overseer of this part of the road in question: Lle proved that 
the .road had been used as a public highway for more than 
thirty years: that for that time overseers had been continu- 
ally appointed, who successively acted and worked upon the 
same, and that for twenty-five years of that time, the hands 
belonging to the plantation now owned by the defendant, had 
uniformly, and without objection, obeyed the summons of the 
overseers and had worked on this part of the road, and that 
they did not, during that time work on any other road. That 
for many years previously to the failure complained of, the 
slaves of the defendant residing on this plantation had thus 
worked upon the summons, and under the direction of the 
plaintiff and the preceding overseers. 

The plaintiff also proved that the defendant’s slaves resid- 
ing upon, and belonging to the plantation in question, had 
been duly summoned, and had failed to work. 


There was no evidence of a road district having been laid 
off by Tyrrel County Court, including these hands, nor any 
other order assigning them to this part of the road; and it 
was insisted by the defendant’s counsel, that for this reason, 
he was not liable for failing to work as required by the over- 
seer, and he called on his Ilonor so to charge. 

But the Court refused so to instruct, and told the jury “ that 
if the hands liable to road duty, kept on this plantation by its 
respective and successive owners, for a period of more than 
twenty years before the failure complained of, had been reg- 
ularly worked upon the said road, and no other, and the au- 
thority of the successive overseers of the road had, during 
that time, been recognized to require their labor whenever the 
repairs of the road made it necessary, and this had been ac- 
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quiesced in as of right, then the presumption arose of an 
assignment by the proper authority of the hands to said road, 
and it was not necessary to exhibit record evidence of the 
fact.” 

Under this instruction, the jury found in favor of the plain- 
tiff, and defendant appealed. 


Smith, for plaintiff. 
Tleath and Gilliam, for defendant. 


Barrie, J. There can be no doubt that the testimony offer- 
ed by the plaintiff, was competent and sufficient to prove the 
existence of the road in question asa public highway. Its 
uninterrupted use by all persons as a highway for more than 
twenty years, fully justified the presumption that it had been 
granted or dedicated to the public by the former owners of the 
soil over which it ran. Woollard v. McCulloch, 1 Ire. Rep. 
432; State v. Murble, 4 Ire. Rep. 318. 

The road having been established by this presumption from 
its long and uninterrupted use, the counsel for the plaintiff 
contends that the assignment of the defendant’s hands to work 
and assist in keeping it in repair, must be presumed on the 
same principle. Dut a moment’s consideration will satisfy us, 
that the cases are very different, and are not at all susceptible 
of the application of the same principle. The road is an ease- 
inent enjoyed by the public, in the lands of those over which 
itis located. It may be taken from the proprietors in cnvitum, 
by certain proceedings under the act of the Legislature author- 
izing the laying out and establishing public roads. In such 
cases, the requisition of the law must be complied with, and 
that must appear by the records of the County Court, to which 
jurisdiction over the subject is given. State v. Johnson, 11 
Ire. Rep. 647. The easement may also be granted by the 
proprietors of the soil, and the right of the public must be 
evidenced by an actual grant unless the road has been used 
as a common highway for more than twenty years, in which 
case, no deed need be produced, as one will be presumed: 
that is, it will be presumed that a deed was actually executed, 


4 








50 IN THE SUPREME COURT. 





Tarkington v. McRea. 





and was, of course, formerly in existence, but is now lost. 
Woollard v. McCulloch, ubi supra. The proof of the exist- 
ence of the road, in the present case, depends upon this com- 
mon law presumption: and the easement claimed, and enjoy- 
ed by the public, is founded upon the same well-known prin- 
ciple which supports private prescriptive rights. 

But the assignment of the defendant’s hands to work on the 
road, or the laying off districts within which they may be 
summoned by the overseer, must necessarily be done by the 
County Courts: It is manifestly not the subject of a grant by 
those who are liable to send hands to work. It canmrot, there- 
fore, be claimed, as against such persons, by prescription, or 
upon any presumption analagous to it. Such seems to have 
been the view taken of this subject by the Court in the above 
cited case of Woollard v. McCulloch. There the defendant 
lived within a mile of the public read which he was required 
to work, and nearer to it than to any other. Lis hands, and 
those of the persons who had occupied the same premises, 
had worked the road for more than fifteen years, and he had 
on one occasion actually promised the overseer to make com- 
pensation for the failure of his slaves to work the said road. 
Notwithstanding all this, the Court, without intimating that 
the shortness of the time prevented any presumption, declared 
that “the plaintiff was an overseer without hands, he should 
have made application to the County Court for a list of hands, 
or an assignment of a district. The defendant’s hands had 
never been assigned to that road, his lands were not compre- 
hended by the Court in a district of the plaintiff, as overseer 
of the said road.” As we have shown that no presumption 
could be made against the defendant, that his hands had been 
assigned by the County Court to work the road in question, or 
that his lands had been comprehended in any district laid out 
by said Court, in which the plaintiff was overseer, his Honor 
erred in leaving the question to the jury, and for this error 
the judgment is reversed, and a venire de novo granted. 


Per Curiam. Judgment reversed. 
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SUSAN CONNELLY, ADM’X. vs. JOHN McNEIL, EX’R. et al. 


It is erroneous for a jury to give interest on damages found by them in an action 
of trespass quare clausum fregit: but this Court has the power to allow a 
remittitur to be entered for interest so given. 

In the above case the remittitur was allowed on the payment of costs, and then 
the judgment below was affirmed. 


Action of trespass guare clausum fregit, tried before his 
TIonor Judge Man ty, at the Fall Term, 1854, of Cumberland 
Superior Court. 

The exceptions taken to the instructions which his [Honor 
gave the jury were abandoned in this Court, and the only 
question submitted is upon a motion here by the defendants’ 
counsel to arrest the judgment, because the jury in their ver- 
dict, had allowed interest upon the damages which they found 
for the plaintiff. The plaintiff meets that motion by another 
to be allowed to enter a remittitur for the interest. 


J. G. Shepherd, for the plaintiff. 
D. Reid, for the defendant. 


Nasu, C.J. The action is in trespass guare clausum fregit. 
The jury returned a verdict against the defendant for ninety 
dollars, with interest on that sum from the date of the writ, 
for which judgment was rendered. A motion is made in 
arrest of judgment by the defendants, and the plaintiff moves 
for permission to amend the record by entering a remittitur 
for the interest. The judgment is unquestionably erreneous, 
and would be arrested, but for the counter motion by the plain- 
tiff. That this Court can allow the judgment to be amended 
by permitting the remittitur, is fully established by the case 
of Weliamson v. Cannady, 3 Ire. Rep. 349, in which the rea- 
sons for such a course of procedure are set forth at large, and 
we deem it unnecessary to repeat them. 

The plaintiff has leave to enter a remittitur upon the pay- 
ment of the costs of this Court. The judgment is affirmed. 


Per Curiam. Judgment affirmed. 
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STATE vs. SAMEUL JACOBS. 


A notice to subject a free person of color to the penalty of $500, if he shall not 
remove within twenty days, must be served personally. Leaving such notice 
at the dwelling house, is not sufficient. 


Arreat from the Superior Court of Richmond county, at 
the Fall Term, 1854, his Honor Judge Man y, presiding. 


Tins was a proceeding against the defendant, who is a free 
negro, to subject him to a penalty for immigrating into this 
State against the form of the Act of Assembly: It was insti- 
tuted with the following order of the County Court of Iich- 
mond, at its January Sessions, 1851, viz: 

“ Ordered by the Court that the Sheriff of said County leave 
a written notice at the respective dwelling houses of (fourteen 
persons, naming them, among whom was the defendant,) in- 
forming said persons that representation has been made to the 
Court that they are colored persons, and have come into this 
State contrary to law, and unless they leave the State within 
twenty days from the date of the notice, they will be pro- 
ceeded against according to the Act of Assembly. Witness,” 
&e. 

At the-ensuing Term of the Court, a copy of this order was 
returned into Court endorsed as follows: “ Executed by leav- 
ing notice at the dwelling houses of, or delivering to the per- 
sons of Samuel Jacobs, &e., (naming nine others,) on 27th Feb., 
1851.” 

At July Term of the Court, the following proceeding was 
returned into the Court. 





“State of North Carolina, Richmond county. 
To the Sheriff of Richmond county, Greeting : 

You are hereby commanded to take the bodies of Meredith 
Jacobs, Samuel Jacobs, senr., and Samuel Jacobs, junr., if to 
be found in your bailiwick, and have them before me, or some 
other justice of the peace, to answer a charge of having migra- 
ted into this State, and of having failed to depart the same 
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within twenty days after having been duly notified to do so, 
contrary to the form of the Statute, &c.” 
(Signed by two Justices of the peace.) 


“Tn this case, Meredith Jacobs and Samuel Jacobs, senr., 
appeared before us, this 19th of July, 1851, and after hearing 
the evidence, bind the defendants over to our next County 
Court.” (Signed by two other Justices of the county of Rich- 
mond.) 

The defendants accordingly were bound and regularly ap- 
peared from term to terin until October Term, 1853, when the 
defendant craved a trial by jury and pleaded— 

Ist. That the 65th, 66th, and 67th sections of the Act of 
1836, are unconstitutional. 

2nd. That three years had elapsed after his coming into the 
State, before this proceeding was instituted. 

8rd. That he had gained a residence by living within the 
State twelve months before this proceeding was begun. 

4th. That he is not a free negro or free mulatto within the 
fourth degree. 

5th. That he has not migrated into the State contrary to the 
Act of Assembly in such case made and provided, 

6th. That he is a native born citizen of North Carolina, and 
has never forfeited his citizenship by migration from the State. 


Issue was joined upon these pleas, and the case transferred 
(under a special Act of Assembly) to the Superior Court of 

tichmond county. 

‘In the Superior Court, under certain instructions given by 
his Honor, which are not excepted to, the issues above stated 
were submitted to a jury, who found the second and third 
issues in favor of the defendant, and the others in favor of the 
State. 

The Court, considering the verdict, was of opinion that the 
cause of action was barred by the Statute, and declined giv- 
ing judgment for the penalty of $500, from which judgment 
the Solicitor appealed to the Supreme Court. In this Court a 
motion was submitted in arrest of judgment. 
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Attorney General, for the State. 
Ashe and Banks, for defendant. 


Barrie, J. We agree with his Honor that no judgment can 
be rendered against the defendant for the penalty of five hun- 
dred dollars, alledged to have been incurred by him for mi- 
grating into the State, and remaining here contrary to law, 
after being notified to leave it. But we do not deem it neces- 
sary, or even proper, to decide the question upon which his 
opinion was based, because there is a preliminary objection 
apparent upon the record, which is fatal to the proceeding. 
We are thus, too, relieved of the necessity of considering the 
grave constitutional questions which have been argued before 
us. The 65th see. of the 111th chap. of the Revised Statutes, 
“concerning slaves and free persons of color,” declares that 
“it shall not be lawful for any free negro or mulatto to migrate 
into this State; and if he or she shall do so contrary to the 
provisions of this Act, and being thereof informed shall not, 
within twenty days thereafter, remove out of the State, he 
or she being thereof convicted in manner herein after directed, 
shall be liable to a penalty of five hundred dollars,” &e. In 
the record of the proceedings against the defendant, under 
this Act, it appears that the County Court of Richmond made 
an order, at its January Term, 1851, “ that the sheriff of said 
county leave a written notice at the respective dwelling houses 
of Samuel Jacobs, and thirteen other persons, informing said 
persons that representations have been made to the Court, that 
they are colored persons, and have come into this State con- 
trary to law, and that unless they leave the State within twenty 
days from the date of the notice, they will be proceeded against 
according to Act of Assembly.” At the next term of the Court 
in April, 1851, the sheriff returned upon the order: “ Exe- 
cuted by leaving notice at the dwelling house of, or delivering 
to the persons of,” ten of the persons named in the order, 
among whom was the defendant, Samuel Jacobs. It is evident 
from this return, that it does not appear positively and dis- 
tinctly that the notice to leave the State, within twenty days, 
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was served personally on the defendant. The sheriff does not 
distinguish among the persons named, at whose dwelling house 
he left a copy of the notice, or upon whoin he served it per- 
sonally. It must be taken, therefore, that he did not serve it 
personally upon the defendant, upon the maxim: that de non 
apparentibus et de non existentibus eadem est lew: Now we 
think it is clear that the Legislature intended that the infor- 
mation which it directed should be given to an immigrating 
free negro, should be communicated to him personally, in 
words, or by writing. The act is a highly penal one and must 
therefore be construed strictly. The proper meaning of the 
verb, to inform, in this connection, is “to make known to, 
by word or writing.” That this information was intended to 
be made to the party in person, is evident from the fact, that 
so short a time as twenty days, only, was allowed for acting 
upon it. Within that brief space he is to sell his property, 
collect and pay his debts, and make all other necessary arrange- 
ments for leaving the State forever. The time is short, very 
short, even if upon receiving personal notice he has the whole 
of it for the purpose of making his preparations for removal. 
The leaving the notice at his house, presupposes that he is not 
there to receive it in person. Ile may be absent from home, 
industriously engaged at work for some employer, or he may 
be on a journey, on some lawful errand, to a distant part of 
the same, or to an adjoining county, and may not return until 
the greater part, if not the whole of the twenty days, has ex- 
pired. Would it be just that he should suffer so heavy a 
penalty for not having known or acted upon a notice, which 
had been left at his house twenty days before? It cannot be 
so. The Legislature never intended to act so oppressively 
towards a race to whom stern necessity has compelled it, in 
other respects, to deny so many of the privileges of freemen. 
The Attorney General virtually admitted this, but contended 
that the defendant had precluded himself from objecting to 
the insufficiency of the notice, by appearing at court, and ten- 
dering issues upon other questions to be tried by a jury. That 
would be so, undoubtedly, if the notice in question, had been 
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any part of the process issued against the defendant to bring 
him into court. But in truth it had nothing to do with the 
process by which the defendant was afterwards taken and 
bound over to appear at the County Court. It was something 
which was to be done on the part of the State to put the de- 
fendant in the wrong if he should disobey it. If not done as 
the law directed, the penalty never was incurred, and as the 
H defect appears upon the record of the proceedings against the 
| defendant he can now, in this Court, claim the benefit of it; 
for we are bound upon an inspection of the whole record to 
give such judgment, as ought to have been given in the Supe- 
rior Court. 1 Rev. St., ch. 33, sec. 6. State v. Jackson, 12 
Ired. Rep., 329. 

For the defect to which we have adverted, the judgment of 
the Superior Court, arresting the judgment against the defen- 
dant, is directed to be affirmed, and this must be certified to 
the said Court. 


Judgment affirmed. 
Perr Curiam. 








DAVID W. ROGERS, to use, &c. vs. HENRY F. PITMAN. 


A levy and sale under an attachment will not authorize an action of trover, sim- 
ply because the attachment was sued out maliciously and without probable 
cause. Case is the proper action for the redress of an injury of that kind. 


} Action of rrover, tried before his Honor Judge Saunvers, 
at the Spring Term, 1854, of Robeson Superior Court. 

This was a case agreed, and the following are the facts as 
| presented in the statement signed by the counsel. The suit 
} was brought for the conversion of 900 barrels of rosin, which 
| had been the property of the plaintiff, who resided in Robe- 
son county: Ie had gone to the town of Wilmington for a 
temporary purpose, and was there arrested and committed to 
prison on a criminal charge. While the plaintiff was in the 
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jail at Wilmington, the defendant, having a just claim against 
him, sued an attachment, which was levied on the rosin in 
question, and by virtue of which levy, and the subsequent 
proceedings, the same was sold and converted to defendant’s 
use. When the attachment was sued, the defendant had good 
cause to believe, and did believe, that the plaintiff would give 
bail in the case upon which he was committed, and if he 
should succeed in so doing, that he would leave the State and 
forfeit his recognizance. The attachment was issued on the 
day after the defendant heard of the plaintiff’s arrest and im- 
prisonment. The plaintiff remained in prison for about five 
weeks, when he gave bail in the case in which he was cbarg- 
ed, and also upon divers warrants and writs, which were serv- 
ed on him while in jail. The plaintiff has, since his discharge, 
gone to parts unknown, and has forfeited his recognizance. 
Upon this state of facts, it was agreed that if in the opinion of 
his Honor, the plaintiff was entitled to recover, judgment 
should be entered for $320; but if otherwise, he should be 
nonsuited. Upon consideration of the case, the Court being 
of opinion with the plaintiff, gave judgment according to the 
agreement, from which the defendant appealed to this Court. 


Troy and Wright, for plaintiff. 
Fowle, for the defendant. 


Pearson, J. We are not at liberty to decide the question 
of probable cause upon which the case was put by his Honor, 
because the plaintiff is met 2m démine by the objection that it 
cannot be presented in an action of trover. 

The objection is fatal. We are to assume that the affidavit 
and bond are in due form, and that the attachment was issued 
by a judge or justice of the peace within his county: If so, 
the levy and conversion were authorised by the attachment, 
and the plaintiff cannot, in “trover,” (the gist of which action 
is the wrongful conversion,) go behind the attachment and im- 
peach it in a collateral way, on the ground that it was wrong- 
fully sued out: when that is the gravamen, the attachment 
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must be impeached directly by an action on the case for wrong- 
fully suing it out. 

The distinction is this: if an attachment, state’s warrant, or 
other process be void, trespass vi et armis or trover, is the 
proper action ; because the process did not authorise the act, 
and may be treated as a nullity: but if the process be in due 
form, and is issued by one having jurisdiction, it is an author- 
ity for doing the act; consequently an action in which such 
an act is the gravamen cannot be maintained. The injury 
consists in wrongfully suing out the process, in consequence 
whereof the plaintiff sustained damages: for instance, if a jus- 
tice of the peace in the county of Robeson should, while in the 
county of New Hanover, issue a state’s warrant under which 
the party is arrested, the action is trespass vi et armis: be- 
cause the warrant is a nullity. But if such justice issues a 
state’s warrant in the county of Robeson, for an offense alleg- 
ed to have been committed in that county, the party arrested 
cannot maintain ¢respass vi et armis, upon the ground that the 
warrant was sued out maliciously and without probable cause, 
fur the warrant is not a nullity: it authorised the arrest, and 
the proper action is “ case” fur wrongfully suing it out. 

All the cases for wrongfully suing out a state’s warrant, 
attachment or other process, are “actions on the case.” No 
precedent is found for any other form of action. 

The distinction between Trover and case is not a mere for- 
mal one: nor is it the objection, taken in this case to the form 
of action, technical, as was said in the argument: In ¢rover the 
measure of damages is the value of the property: In case the 
jury are left to give such damages as will compensate for the 
injury really sustained, and if malice is proven, as well as a 
want of probable cause, the damages may be vindictive. The 
ease agreed sets out that the defendant had a true debt, and 
“had reason to believe, and did believe, that the plaintiff 
would give bail for the criminal charge under which he had 
been arrested, forfeit his recognizance, and leave the State ;” 
so the idea of malice is out of the question. If the action had 
been case, it would be for the jury to say whether the plain- 
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tiff had, wnder all the circumstances, sustained any real loss 
by-reason of the fact that the defendant had sued out an orig- 
inal attachment instead of an ordinary writ, for the purpose 


of collecting his debt. 
Judgment below reversed. 
Nonsuit according to the case agreed. 
Per Cvriam. 





STEPHEN HAIR AND WIFE et. al. vs. ARTHUR MELVIN. 


Whether the minutes of a County Court, showing the return by a sheriff of the 
list of lands to be sold for taxes due on the tax lists of a particular year, and 
that it was read in open Court, and that a copy was set up in the court room, 
designating the tract of land and the name of the owner and the amount of 
tax unpaid, is not sufficient evidence to sustain a sale for taxes, without pro- 


ducing the list itself. Quere. 

But these minutes are proper evidence to be left to the jury on the question 
of the existence of such list, especially after the proper search has been prov- 
ed, and its loss established. 

For a trespass to the land of the wife before marriage, the wife is a proper party 


with the husband. 


Action of Trespass qguare clausum fregit, tried before his 
Tlonor Judge Man ty, at the Fall Term, 1854, of Cumberland 
Superior Court. 

Plaintiff adduced in evidence a grant from the State to Ja- 
cob Grazier, dated 5th Sept. 1759, for a large quantity of land 
embracing the locus in quo. 

Also, proof of a sale of sixty-seven acres (the land in dispute) 
as the property of the grantee, Grazier, to William Forbes, by 
Alexander McKay, sheriff of Cumberland, for taxes due on 
the said land. The evidence to establish this sale, consisted 
of exemplifications of the record of Cumberland County Court, 


as follows: 


“ EXTRACTS.” 
“A list of Taxables in Capt. Evans’ district for the year 
1821, returned into the office of the clerk of the county court, 
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on which list was 4,500 acres of land, listed by John Dickson 
for Conrad J. Grazier.” 

“ At June Term of the County Court, 1823, the sheriff re- 
turned a list of lands advertised to be sold for taxes for the 
year 1821, which was read in open court, and a copy set up in 
the court room, on which list was Conrad Grazier 4,500, on 
Ilarrison’s creek, $2 79 taxes.” 


At September Term, 1823. 

* An acc’t. of the sales of the lands sold on the 4th day of 
August, 1823, to satisfy the taxes and costs of advertising, &c., 
due thereon, for the year 1821, the same having been adver- 
tised according to law, was returned into office, and which 


account was—‘ Conrad Grazier 4,500 acres, | 82 79 
‘Wm. Forbes took 6-10 acres, { *~ ‘ 


being the last and lowest bidder.’ ” 


And he further adduced oral testimony from the clerk of the 
County Court, that he had made diligent search in his office 
for the tax list returned by the sheriff, noting the lands upon 
which the taxes were unpaid, with the names of the owners, 
&e., and that the same could not be found. There was no 
proof that itehad ever been seen in the office. 

Plaintiff also put in a deed from William Forbes to Wm. 
Nunnery, dated 2ist January, 1828, for the same land. 

Also, a deed from William Nunnery to Lucy Ann and Be- 
linda, the female plaintiffs. 

It was proved that the defendant had cut timber and got 
turpentine on the land in dispute, previously to the bringing 
of this suit in 1850. 

The plaintiffs having closed their case, the defendant’s coun- 
sel moved for a nonsuit, on the ground, that there was a mis- 
joinder of the femes covert with their husbands. The motion 
was overruled, and the defendant excepted. 

The defendant then introduced a grant to Wm. I. Melvin, 
dated in 1845, and a deed from said Melvin to himself. 

The defendant relied upon a defect in plaintiff’s title through 
the sale for taxes, contending that there was no evidence of 
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the sheriff’s having returned his list of taxes with the delin- 
quents, into the office of the County Court according to law, 
and that this was necessary to a valid sale: The Court, however, 
regarded the record as furnishing some evidence of the exist- 
ence and return of the list, and left it to the jury to decide. 
He instructed them on this point, that it was necessary for the 
plaintiffs to show that the sheriff had a tax list in his hands, 
and that the same was returned into the County Court: also 
a list of the lands on which taxes were due and unpaid, 
and the names of the owners as required by law: That if they 
were satisfied of this from the proofs before them, the plain- 
tiff had the older, and therefore, the better title; and in the 
absence of proof of any actual possession, the law would con- 
strue them to be in possession, and they would be entitled to 
recover. To which instructions defendant excepted. 

Verdict for the plaintiffs. 

Defendants moved for a venire de novo upon the several 
grounds of exception above stated. Rule discharged, and ap- 
peal to the Supreme Court. 


W. Winslow, for plaintiffs. 

D. Reid and Shepherd, for defendant. 

Barrie, J. The objection to the form of the action cannot 
prevail. It does not appear from the statement of the case 
whether the alleged trespass was committed before, or after 
the marriage of the femes plaintiffs. If before, then the action 
of trespass 2 e¢ armis, in the names of the husbands and their 
wives is undoubtedly correct. If after, there might be some 
doubt, but upon that we express no opinion: because on the 
motion to nonsuit, we ought not to presume any thing against 
the plaintiffs, which with equal probability, might be presum- 
ed for them. 

The objection to the title of the plaintiffs upon the merits, is 
still more unfounded. The minutes of the County Court of 
Cumberland, at its June Term, 1823, showed that the sheriff 
did return a list of the lands, which he proposed to sell for the 
taxes due on the tax lists of 1821, which was read in open 
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Court, and a copy set up in the court room, on which was 
mentioned the tract in question, the name of its owner, where 
it was situated, and the amount of the tax unpaid. All this 
was recorded just as the Act required, (see 1 Rev. St. ch. 102, 
sec. 52,) and thereby became, as was said in Kelly v. Craig, 
5 Ired. Rep., 129, something in the nature of a judgment. 
Whether it was necessary for the purchaser, or one claiming 
under him, after producing this record in support of his title, 
to go farther and produce the tax list itself, which was return- 
ed by the sheriff, may admit of some question. The reasoning 
of the Court, in Aved/y v. Craig, upon the intention of the Act 
of 1819, from which, 52d sec. of 102d ch. of the Rev. Stat., 
was taken, would seem to favor the idea that the record alone 
would be sufficient. “The intention of the Act of 1819,” 
says the Court, “ was to provide a more certain and probable 
notice to the owner, of the intended sale of his land, and of 
the reason therefor, by requiring it to be given in open court, at 
the term next preceeding the sale, and to be recorded; so 
that the rumor thereof, at least, might reach him; and that 
upon investigation, he might find at a known place, a perma- 
nent and certain evidence of the truth of the matter. So, too 
the bidders cannot be deceived by any false representations, as 
they can respecting advertisements in the country, or in a 
newspaper, as the evidence is of record, and at hand, and if 
they choose to look, they must know, whether the sheriff has 
done his duty by the owner or not. If he has not, his sale 
ought not to pass the title, more than if it were by private 
contract, or was not made at the court house, or on a wrong 
day of the week; in all which cases, the wrongful conduct of 
the officer must be known to the bidder, and therefore his pur- 
chase ought not to stand. Indeed, the proceeding directed 
by the Act of 1819, is very much in the nature of a judgment; 
and a purchaser can as readily search for and find the one of 
record as the other, and therefore there is as little reason to 
dispense with the one as the other.” If it be true, then, that 
the production of the record of the sheriff’s return of the tax 
list be essential to the support of the purchaser’s title, why 
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should the list itself be required? That being a loose piece 
of paper, deposited in the clerk’s office, may be easily mis- 
placed or lost, and therefore will not afford much protection 
to the owner against an unlawful sale of his land, or much 
security to the purchaser as a safe-guard to his title. Besides, 
in showing a judgment as the foundation of a title, it is not 
necessary to produce the preliminary proceedings, and we can 
see no reason for producing them in a case like this, where 
the recorded tax list is in the nature of a judgment. 

But if this be not so, we think the record was testimony 
sufficient to be left to a jury, that the tax list was in the hands 
of the sheriff, and was returned by him into open court as 
required by law. We think farther, that this testimony was 
admissible for that purpose, after it had been proved by the 
clerk that he had made diligent search for the paper and could 
not find it in his office. 

There is, in our opinion, no error in the judgment, and it 


must be aftirmed. 


Judgment affirmed. 
Per Curiam. 





JETHRO MURPHREY rs. JONATHAN WOOD AND WIFE. 


It is erroneous for a Court to set aside an execution issued on a dormant judg- 
ment where property has been purchased under it. 

The purchaser of property at a sale, under an execution issued on a dormant 
judgment, has a right to intervene and appeal from an order of the Court set- 
ting such execution aside. 


Apprat from the Superior Court of Greene County at the 
Spring Term, 1854, his Ifonor Judge Exxis, presiding. 

McArthur Heidleburg and Wm. G. Jones, in right of his 
wife Emily, filed a petition and obtained an order of the Coun- 
ty Court of Greene, for the partition of a tract of land, of which 
they were tenants in common: In the final judgment of that 
Court upon the report of the commissioners, whe made the 
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partition, the share assigned to Jones and wife, was charged 
with the payment of a sum of money to each of the other ten- 
ants, and several judgments rendered against Jones and wife 
for these sums. After the lapse of more than a year and a 
day, executions issued on these judgments, and thie lot of Jones 
and wife was duly sold, under them, to the plaintiff Murphrey, 
and a deed made to him by the sheriff for the same. An ac- 
tion of ejectment was instituted by Murphrey to recover the 
possession of this lot from Emily, her husband in the mean 
time having died: while this suit was pending, the defendant 
Wood, who had married Mrs. Jones, applied to the County 
Court of Greene to set aside the executions as having issued 
on dormant judgments, notice having been given of this appli- 
cation to Ileidleburg and McArthur, and accordingly that 
Court adjudged that the executions be set aside: from this 
judgment the plaintiff, Jethro Murphrey, appealed to the Su- 
perior Court. 

Upon consideration of the above case, his Honor was of 
opinion, and so adjudged, that although the executions in ques- 
tion had issued irregularly, the judgments being dormant by 
the lapse of a year and a day, yet, inasmuch as the rights of 
third persons had intervened, the County Court had no right 
to set aside the executions, and therefore refused to grant the 
motion, but dismissed it: from which judgment, Wood and 
wife appealed to this Court. 


J. W. Bryan, for the plaintiff. 
Donnell, for the defendants. 


Barrir, J. That an execution issuing upon a dormant 
judgment is irregular, and may be set aside upon the motion 
of the defendant, if made in proper time and under proper 
circumstances, is not disputed, Tidd’s. Prac. 1032. But such 
execution, until set aside, is not void, and the officer to whom 
it is directed is bound to execute and sell under it, Dawson v. 
Shepard, 4 Dev. 497; Brown v. Long, 1 Ire. Eq. 190; State 
v. Morgan, 7 Ire. Rep. 387. And the purchaser will acquire 
a good title to the property sold, Owley v. Mizzle, 3 Murph. 
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Rep. 250. It is the undoubted duty of the Court to protect 
the interest of one who purchases under its own process, and 
hence it follows, as a necessary consequence, that when the 
interest of such purchaser intervenes, the Court cannot right- 
fully deprive him of his property, by setting aside the execu- 
tion under which the purchase was made. The order of the 
County Court, as made in this case, was therefore wrong; but 
could an appeal be taken from it? That question is answered 
by the recent case of Williams v. Beasley, 13 Ire. Rep. 112, 
in which Ruftin, C. J., said, “it was a mistake to suppose that 
an appeal does not lie to the Superior Court from an order of 
the county court allowing an amendment, or setting aside a 
judgment for irregularity, as the contrary has often been deci- 
ced.” It is manifest that an order for setting aside an execnu- 
tion for irregularity, must be subject to the same rule. Tidd. 
Prac. 488, 489. The order of the Superior Court reversing 
that of the county court was therefore right, for the reason 
given, to wit, that the interest of a third person had intervened 
before the notice to set aside the process was made in the lat- 
ter Court. This seems to be the result of all the cases bearing 
upon the question, to which our attention has been called by 
the counsel. 

But another objection is raised, that the purchaser of the 
land, Jethro Murphrey, was no party to the record in the 
County Court, and that he, therefore, had no right to appeal. 
It cannot be denied that he had an interest in the question of 
setting aside the execution. Ie had bought and paid for the 
land sold under it, and it was more than two years afterwards, 
and after he had commenced an action to recover the land, 
before the defendants moved to set the executions aside. And 
even then, the motion was not made for the purpose of having 
the money collected, restored to the defendants, but solely to 
defeat the action which had been brought by the purchaser. 
As the restoration of the money was not asked, the purchaser 
was in truth, the only person interested in the order made, 
and we think he had a clear right of appeal given him by the 
first section of the 4th chapter of the Revised Statutes, ‘ con- 


5 











66 IN THE SUPREME COURT. 





State v. Moss. 





cerning Appeals and proceedings in the nature of Appeals.” 
That section provides that, “where any person, either plaintiff 
or defendant, or who shall be interested, shall be dissatisfied 
with the sentence, judgment or decree of any County Court, 
he may pray an appeal, &c., to the Superior Court of law,” &c., 
&c. The words “ or who shall be interested,” seem expressly 
to embrace the present case, and we have seen no authority 
against it, and should be sorry to find that there was one against 
sé salutary a provision. The order of the Superior Court of 
law reversing that of the County Court, must be affirmed, and 
this opinion will be certified as the law directs. 


Per Curiam. Judgment affirmed. 








STATE vs. EDWARD MOSS. 


An act of the General Assembly giving to the Intendant of Police of a Town, 
the power of trying assaults and batteries, is unconstitutional and void. 


Inpicrment for assavit and Batrery, tried before his Honor 
Judge Serrie, at the Spring Term, 1854, of Mecklenburg Su- 
perior Court. Plea, “ not guilty,” “former conviction” and 
specially, “ that he was convicted and fined by the Intendant 
of the town of Charlotte, and that he has paid the fine and 
costs of that conviction and did not appeal from that judgment, 
and according to the __ section of the act incorporating the 
town of Charlotte, passed at the session of 1850, chap. he 
could not be indicted and punished.” 

It was proved that the defendant committed an assault and 
battery on the body of John Sloan, jr., in the town of Char- 
lotte, in Mecklenburg county, within two years before the bill 
was found. 

For the defendant, it was shown, that he had been convicted 
for the same offense before the Intendant of Police of the Town, 
and fined; and that he had submitted to such judgment and 
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paid the fine. The act of Assembly set forth in the plea, was 
also offered in evidence for the defendant, and it is admitted 
that the act confers the authority upon the Intendant which 
he exercised. Upon these facts, the defendant's counsel asked 
the Court to instruct the jury that he was protected, by the 
proceeding before the Intendant, from indictment, and that 
the plea was sustained. 

His Honor declined to instruct the jury as asked, but gave 
it as his opinion that the act in question was unconstitutional, 
and that a conviction and punishment under it were invalid, 
and did not protect the defendant from this indictment. Ver- 
dict of guilty. Judgment and appeal. 


Altorney General, for the State. 
No counsel for the defendant. 


Nasu, C. J. The defendant is indicted for an assault and 
battery committed in the county of Mecklenburg. He pleaded, 
among other things, a former conviction for the same offense, 
and specially, that he was convicted and fined by the Intend- 
ant of Police of the town of Charlotte, where the offense was 
committed, and that the judgment had been executed, and by 
the private Act of 1850, incorporating said town, he could not 
be indicted. 

It is a principle of the common law, that when a man has 
once been acquitted or convicted, upon any indictment, or 
other prosecution, before any Court having competent juris- 
diction of the offense, he may plead such acquittal or convic- 
tion, to any subsequent accusation for the same offense. 4th 
Bl. Com. 335. To render the plea available, the former judg- 
ment or trial must have been before a Court possessing the 
power to hold jurisdiction of the offense; in other words, the 
defendant must have been legally convicted or acquitted. The 
act of incorporation of the town of Charlotte does give to the 
Intendant of Police, the power to try and punish the offense 
with which the defendant is charged, so far as the Legislature 
could confer it. This brings up directly, the constitutionality 
of the act, so far as this question is concerned. The power of 
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the Judiciary to adjudge an act of the General Assembly un- 
constitutional, is too firmly established to be questioned ; but 
the Courts will not exercise this power in cases of doubt. 
Every act of the Legislatue is presumed to be constitutional 
and within its authority, and is to be declared unconstitutional 
only when no doubt exists. Joke v. Henderson, 4th Dev. 1. 
Bank of Newbern v. Taylor, 2nd Murphy 266. When the 
words used are plain and clear, and the sense distinct and per- 
fect arising on them, there is, in general, no room for construc- 
tion or interpretation ; 1 Story’s Com. on the Con. of the U.S. 
sec. 401. 

The bill of rights, constitutes a part of the constitution of 
this State. By the 8th sec. it is declared, “that no freeman 
shall be put to answer any criminal charge, but by indictment, 
presentment or impeachment ;” and by the 9th, “that no free- 
man shall be convicted of any crime, but by the unanimous 
verdict of a jury of good and lawful men in open Court, as 
heretofore used.” The act in question is a clear and undoubt- 
ed violation of both of these sections. 

The defendant was charged with having committed an as- 
sault and battery in the town of Charlotte; the act was a 
breach of the peace, and therefore, constituted a criminal 
charge, and by the 8th section, he could “ be put to answer it, 
but by indictment or presentment ;” and by the 9th sec. could 
be convicted only “in open Court, by a jury of good and law- 
ful men.” These principles are dear to every freeman; they 
are his shield and buckler against wrong and oppression, 
and lie at the foundation of civil liberty; they are declared to 
be rights of the citizens of North Carolina, and ought to be 
vigilantly guarded. The act of 1850, which we are consider- 
ing, violates also the 12th section of the bill of rights. It de- 
clares, “that no freeman ought to be, &c.” or in any manner 
destroyed or deprived of his life, liberty or property, but “ by 
the law of the land.” Lorp Coxe, in his commentaries on 
Maena Cuarta, where the phrase is first used, says these 
words, “ by the law of the land” mean, “ by due coursé of law,” 
which he afterwards explains to mean by indictment or pre- 
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sentment. Institute, 45, 50. Under the process, issued by 
the Intendant of Police, the defendant was deprived of his 
liberty for the time being, and there is nothing in the case to 
show that the Intendant was a Justice of the Peace for the 
county of Mecklenburg, within which the town of Charlotte 
is situated, or that he was acting in that capacity when he 
issued his process. All that he could do, if authorised to have 
the defendant arrested, was to bind him over to the proper 
Court for trial. 

It is however, argued, that trial by jury was not denied in 
this case to the defendant, he might have appealed. Grant 
that he might: does that comply with the constitutional pro- 
visions, as set forth in the 8th and 9th sections of the bill of 
rights? What if he could not appeal, could not give security, 
are his constitutional rights to be denied him, because of his 
poverty? But again, the right is absolute and unconditional, 
untrammelled by any restrictions whatever. Every free per- 
son charged with a criminal offense, has a right to the decision 
of twenty-four of his fellow-citizens upon the question of his 
guilt; first, by a grand jury, and secondly, by a petty jury of 
good and lawful men; he shall not be put to answer but by 
indictment, presentment or impeachment. Suppose, then, that 
he does appeal, how is he to be tried? Upon the Intendant’s 
warrant and the judgment pronounced by him? Where then 
is the constitutional protection? He has lost it; no grand 
jury has been called on to say whether he shall go before a 
petty jury or not, but a single individual has sent him there. 
It would be often a mockery to tell a defendant, you do not 
lose the right of a trial by jury, because you may appeal: a 
palpable evasion of the constitutional protection guaranteed 
to every freeman. Nor can the acquiescence of the defendant 
in the judgment before the Intendant, give the latter jurisdic- 
tion of the case. Burroughs v. McNeil, 2 Dev. and Bat. 
Eq. 297. 

We agree with his Honor who tried the cause below, that 
the act of 1850, giving power to the Intendant of police of the 
town of Charlotte, to try such offenses, is unconstitutional and 
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void ; and that the conviction before him was illegal, and that 
it cannot avail the defendant under his plea of autre foits con- 
vict ; there was against him no legal judgment. 


Per Curiam. Judgment affirmed. 








WALTER L. OTEY rs. GOOLD HOYT, EX’R. 


A witness who did not profess to be a chemist, nor to be able to give an opinion 
on any branch of the science, but had only been employed for a few weeks in 
a drug store, was held not qualified to give his opinion as an expert. 

To permit such a witness to Say he had seen writing extracted by the use of 
chemicals from a piece of paper which he held in his hand at the trial before a 


jury, was error. 

Where it was admitted that the signature to a paper, offered as a bond, was 
genuine, but contended, at the same time, that the body of the note was a 
forgery, the onus was not thereby faken from the plaintiff and imposed on the 
defendant ; but the former was still bound to prove the execution of the bond 


declared on. 


Action of pest, tried before his Ilonor Judge Exus, at the 
Fall Term, 1854, of Pitt Superior Court. 


Plea, non est factum. 


On the trial it was admitted that the signature to the bond 
was the genuine signature of the testator, Norcott; but the 
defendant denied the seal and the body of the bond, and alleg- 
ed that the same was a forgery: that the ink had been extract- 
ed from the body of some genuine paper by the use of chem- 
icals, and the writing, composing the obligation declared on, 
had been substituted, and a seal added. 

To establish this position, the defendant offered a witness, 
one Moore, to prove that he had just seen an experiment per- 
formed whereby legible writing, with ordinary ink, had been 
erased and extracted from a piece of paper (which he then 
held in his hand) by the application of certain chemicals. 











DECEMBER TERM, 1854. 71 





Otey v. Hoyt. 





This witness said he was not a professed chemist, and had only 
been employed in a drug store for a few weeks—knew little 
or nothing about the science, and could give no opinion upon 
any branch of it. This testimony was objected to, but receiv- 
ed by the Court; for which the plaintiff excepted. 

The plaintiff’s counsel asked the Court to charge the jury 
that as the signature of the defendant’s testator to the bond 
had been admitted, it was for the defendant to satisfy the jury 
that it was a forgery. 

The Court, however, was of a different opinion, and instruct- 
ed the jury that the plea of non est factum imposed the bur- 
den of proof upon the plaintiff, and that it was for him to 
satisfy them that the paper in question was the genuine bond 
of the testator. For which the plaintiff again excepted. 

Verdict for the defendant. 

Rule for a venire de novo for the causes of exception above 
stated. Rule discharged. Judgment and appeal. 


Moore and Attorney General, for the plaintiff. 
Biggs and Rodman, for defendant. 


Nasu, C. J. Three questions are presented for our conside- 
ration: Upon the first, we shall express no opinion, inasmuch 
as it is not likely, on a second trial, the second deposition of 
Oliver will be used for the purpose contemplated on the former. 

The 2nd question is as to the admissibility of the testimony 
of the witness, Moore. The action is upon a single bill, or’ 
bond, and the plea of non est factum alone relied on. ‘The 
defendant contended, that although the signature to the instru- 
ment declare on, was the hand writing of his testator, yet the 
body of it was a forgery; the original writing having been 
removed by some chemical process, and the present writing 
substituted. To show that this could be done, the witness, 
Moore, was introduced. He testified that he had just seen an 
experiment performed, whereby legible writing, with ordinary 
ink, had been erased and extracted from a piece of paper 
(which he then held in his hand) by the application of certain 
chemicals. 
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This witness stated he was no professed chemist, but had 
only been in a drug store a few weeks back, and knew little 
or nothing of the science ; and could give no opinion on any 
branch thereof. The admission of this testimony, after objec- 
tion by the plaintiff, was erroneous. It is a general principle 
of the law of evidence, that no man shall be permitted to 
manufacture evidence for himself. Immediately before the 
trial an ignorant man. is taken to a room, a paper is produced, 
and pouring on it a chemical preparation, the writing is oblite- 
rated, and he comes into Court to show the paper and tell what 
he saw. We know there are inks variously manufactured ; 
some from minerals and others from vegetables. To pick up 
a man who tells you he is entirely ignorant of all these things, 
is throwing no light upon the subject, and is well calculated 
to mislead the jury. Daily experience teaches every man who 
is in the habit of writing, that ink, which is freshly applied to 
paper, is much more esily obliterated than that which has 
been for a long time on the paper. The latter sinks into the 
paper, and gets dry and hard, while the former rests on the 
surface, and simple water will remove it. 

The witness, Moore, did not state whether the paper experi- 
mented on, had been recently impressed with the writing, or 
whether it was a writing of long standing, or whether it was 
written then, merely for the purpose of enabling him to testify 
in Court what he saw. The simple fact by itself, as stated by 
this witness, was not entitled to the character of evidence. A 
very happy illustration was used by the counsel at the bar, to 
show the incompetence, as evidence, of the fact so testified to 
by the witness. A man is indicted for murder, from a blow 
on the head; the instrument a small stick ; the doubt is, whether 
the instrament used was likely to produce death. The State 
calls a witness to swear that he saw a man killed by a stroke 
on the head with a stick of the same size, as the one used by 
the prisoner. Would this evidence be received? Surely not. 
And yet it would be as competent, and as much to the purpose, 
as the evidence we are considering. His Honor erred in ad- 
mitting the evidence. 
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Here we might close our opinion ; but as on another trial the 
third objection may occur, we think it right to express our 
opinion upon it. His Honor was requested by the plaintiff's 
counsel, to charge the jury, that the signature to the instru- 
ment, having been admitted, it was for the defendants then to 
satisfy the jury that it was a forgery ; but the Court was of a 
different opinion, and charged that the plea imposed upon the 
plaintiff the burthern of proof, and that it was for him to satisfy 
them that it was the bond of the testator. There is no error. 
In the argument before us, the counsel of the plaintiff relied 
on “ Best on presumptions, page 75.” He says, “ things there 
presumed are divisible into three classes :” the first and second 
do not reach this case : we have now only to do with the third. 

‘Where, from the existence of a posterior act or acts, in a 
supposed chain of events, the existence of prior acts are infer- 
red or assumed, whi priora presumuntur a posterioribus. 

2nd. Where the existence of the posterior act is inferred 
from that of prior acts; as where the sealing and delivering of 
a deed, purporting to be signed, sealed and delivered, on proof 
of signing only, the sealing and delivering are to be inferred ; 
presumuntur posteriora a prioribus, sec. 62.” 

This latter branch of the statement by Mr. Best, certainly 
does bear out the position taken by the counsel, and sustains 
the instructions required. 

If from the proof of signing, sealing and delivering are to 
be assumed as a matter of law, then it follows as a necessary 
consequence, that it devolved upon the defendant to sustain 
the negative, by showing that the instrument was not sealed 
and delivered. But, Mr. Best, in the 71st section, explains his 
meaning—* and there are many instances of the application of 
this presumption, even where it is strictly necessary to prove 
the execution of an attested instrument. Thus when a deed is 
produced, purporting to have been executed in due form, by 
signing, sealing and delivering, but the attesting witness can 
only speak in fact of the signing, it may be properly left to the 
jury to presume a sealing and delivery,” and for this he cites 
the case of Burling and Patterson, 38 E. C. L. R. 233. It 
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was an issue directed by the Court of Queen’s bench, to try 
whether certain goods were, on a certain day, the property of 
the plaintiff. In the course of the trial, it became important 
to ascertain the validity of an instrument of writing purport- 
ing to be signed, sealed and delivered by one Sophia Wray. 
Justice Parrerson told the jury, “the witness recollects her 
signing it, which is the least material part; however, you will 
say, whether this evidence satisfies you, that Sophia Wray 
authenticated the seal, &c.” The deed was in the usual form, 
and the subscribing witness could only recollect seeing Sophia 
Wray sign the deed, and could not recollect whether any other 
form was observed. The instruction asked in our case, was 
based upon the idea, that from the proof of signing, the daw in- 
ferred the sealing and the delivery; whereas Justice Parrerson 
considered it a question of fact, which the jury might infer, 
and such must have been the idea of his Honor who tried the 
case below; for he uses very nearly the language used by the 
Court in Burling’s case, “if this evidence, (to wit, the proof 
of the signature) satisfies you, &c.,” and when the instrument 
purports to be executed with all the due forms of law, the in- 
ference is strong as a matter of fact, that posteriora a prioribus 
presumuntur, and the jury might well draw the inference. 
Such we understand to be the charge of the Court. 

But for the error as to the testimony of Moore, there must 
be a venire de novo. 


Per Curiam. Judgment reversed. 








CALEB SANDERLIN et al. vs. ADELINE DEFORD, ADM’X. 


A bequest of slaves to one for life, and at his death, to his heirs lawfully begot- 
ten by his body, and for the want of such heirs, to certain persons designated, 
was held to be a good limitation in remainder, under the Statute of 1827. 


A bequest of a contingent interest to children, without any reference to their 
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death during the pendency of the contingency, vests such an interest as sur- 
vives them on their dying before the determination of the contingent event, 
and goes to their personal representative. 


Tus was an action of netinvE for slaves, tried before his 
TIonor Judge Dick, at the Fall Term, 1854, of Camden Supe- 
rior Court. 

The case was agreed between the parties and depends, 
mainly upon the construction of the following clause of the 
will of Isaac J. Sanderlin, viz: 


“ And I lend the use of the balance of my property, both 
“real and personal, after paying my just debts, unto my son, 
“ Willis Sanderlin, during his natural life, and at his death, I 
“ give and bequeath it unto his heirs lawfully begotten by his 
“body; and for the want of such heirs, to go to W. W. San- 
“ derlin’s children, and Maxcy Sanderlin’s children.” 


Willis Sanderlin held the properly under this bequest for 
about fifteen years, when he died intestate and without having 
had issue, (having never married,) and administration was 
taken upon his estate by the defeudant, who holds the slaves, 
for which this suit is brought, in that right; insisting first, that 
her intestate had an absolute estate, and that the limitations 
over were upon a contingency too remote, and therefore void. 

Several of the children of W. W. Sanderlin and Maxcy San- 
derlin died in the life time of Willis Sanderlin, and this suit 
is brought by their administrators. It was objected, secondly, 
that nothing vested in these intestates in their life-time, and 
that, in no point of view, can their administrators recover. It 
is agreed that if either of these questions is against them, that 
a nonsuit shall be entered, otherwise that they have judgment 
on the special case. 

His Honor was of opinion upon this case, that the limita- 
tion over was good and effectual to vest the title in the chil- 
dren of W. W. and Maxcy Sanderlin; but only to those of 
them who were living at the death of Willis. Whereupon a 
judgment of non-suit was entered, and tho plaintiffs appealed. 
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Martin, for plaintiffs. 
Pool and ITeath, for defendant. 


Barrie, J. The questions presented for our consideration 
in this case, arise upon the construction of the following clause 
in the will of Isaac J. Sanderlin, which was made, and pub- 
lished the 17th day of June, 1838: “I lend the use of the 
balance of my property, both real and personal, after paying 
my just debts, unto my son, Willis Sanderlin, during his na- 
tural life, and at his death, I give and bequeath it unto his 
heirs lawfully begotten by his body, and for the want of such 
heirs, to go to William W. Sanderlin’s children, and Maxcy 
Sanderlin’s children.” 

The defendant’s counsel contends, first, that the legatee, 
Willis Sanderlin, took an absolute interest in the slaves which 
composed a part of the personal estate, and that the limitation 
over was too remote, and therefore void: and secondly, that 
if the limitation over was good, then only such of the children 
of W. W. Sanderlin and Maxcy Sanderlin as were living at 
the death of the legatee Willis, could take under it, and that, 
therefore, the present suit, in which the administrators of the 
deceased children of the said W. W. and Maxcy Sanderlin are 
parties, cannot be maintained. 

We agree’ with the defendant’s counsel, that Willis Sander. 
lin took an absolute interest in the slaves by virtue of the rule 
in Shelly's case, as applied to personal chattels. See the lead- 
ing case of Zam v. Ham, 1 Dev. and Bat. Rep. 598, and the 
authorities there referred to. The bequest of the use of the 
personal property to the legatee for life, was the same as the 
loan or gift of the chattels themselves for life; since, ** undoubt- 
edly,” said Judge Gasron, in delivering the opinion of the 
Court in Vanhook v. Vanhook, 1 Dev. and Bat. Eq. Rep. 
592, “in ordinary discourse as well as in legal construction, 
the use or profits of a chattel for life, and the loan of the chat- 
tel for life, are of equivalent meaning and operation.” This 
distinguishes the present from the case of Payne v. Sale, 2 Dev. 
and Bat. Eq. Itep. 455, where it was held, where slaves were 
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given to a trustee in trust for the legatee for life, and the legal 
interest in them was given to the heirs of her body, the two 
estates, being of different natures, the one legal and other equi- 
table, could not unite, and therefore the rule in Shelly’s case, 
would not apply. 

We differ from the counsel as to the limitation over being 
too remote, the case of Weeks v. Weeks, 5 Ire. Eq. Rep. 111, 
is, in our opinion, a direct authority to show that though the 
limitation over, would at common law have been too remote, 
yet it is made good by our act of 1827, 1 Rev. Stat. ch. 43, 
sec. 3. It is true, that act uses the terms, “dying without 
heir or heirs of the body, or without issue or issues of the 
body,” &c.; but it is said by the Court, in Weeks v. Weeks, 
that the act was intended to establish “a beneficent rule of 
construction which the Legislature found necessary to prevent 
the frustrating of the intentions of testators upon technical 
grounds.” We should be very poorly engaged in carrying 
out the beneficent design of the law-makers, if we were to 
yield to the argument of the counsel, and hold that the words, 
“for want of such heirs of the body,” did not come within 
the meaning of the act. 

The remaining question is, whether the children of W. W. 
and Maxcy Sanderlin, who died in the life time of Willis San- 
derlin, took such an interest in the executory bequest as, upon 
their death, devolved upon their personal representatives ? 
It is very certain that if an estate for life only had been given 
to Willis Sanderlin, the bequest to the children of W. W. and 
Maxcy Sanderlin, would have become vested as they came into 
existence during the life of the legatee, and upon the death of 
any one or more of them, before the death of the legatee for 
life, would have gone to his or their representative or repre- 
sentatives. See Vanhook v. Vanhook, 1 Dev. and Bat. Eq. 
589; Wallace v. Cowell, 3 Ire. Rep. 3238, and many other 
cases. It is equally certain that if the children, instead of 
being designated as a class, had each been named personally, 
the interests, though contingent, would have devolved upon 
the administrators of such of them as died in the life time of 
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Willis Sanderlin, Robards v. Jones, 4 Ire. Rep. 58; Pinbury 
v. Elkin, 1 Peer. Will. Rep. 563; Barnes v. Allen, 1 Brown’s, 
ch. cas. 181; Roper on Leg. 402, 1 Jarm. on Wills 777. It 
is not so certain upon the authorities, that such contingent 
interests given to children as a class, will devolve upon the 
representatives of such as died before the contingency hap- 
pens. Mr. Jarman says, in the page above referred to, “that 
a contingent interest will or will not be transmissible to the 
personal representative of the legatee, according to the nature 
of the contingency on which it is dependant. If the gift is to 
children who shall live to attain a certain age, or shall survive 
a given period or event, the death of any child pending the 
contingency has obviously the effect of striking the name of 
such deceased child out of the class of presumptive objects, 
and consequently such an interest can never devolve to repre- 
sentatives, as it becomes vested and transmissible at the same 
instant of time. Where, however, the contingency on which 
the vesting depends, is a collateral event, irrespective of attain- 
ment to a given age, and surviving a given period, the death 
of any child pending the contingency works no such conclu- 
sion, but-simply substitutes and lets in the legatee’s represen- 
tative for himself.” For this he cites Pinbury v. Elkin ; 
Barnes v. Allen, herein before referred to, and several other 
eases. The case of Gill v. Weaver, 1 Dev. and Bat. Eq. Rep. 
41, supports the first part of Mr. Jarman’s proposition. There 
the personal representative of a deceased child was excluded 
from the benefit of a legacy given in the following terms: “I 
give to my wife all my personal estate, to have the sole use of 
it until my youngest living child comes of age, provided she, 
my wife lives: if she dies before my youngest living child 
becomes of age, then all my personal property shall be equally 
divided among my living children, male and female, except, 
&e., &e. It is my desire, that if my wife does live ‘until my 
youngest living child comes of age, she shall have one equal 
share of my estate as is mentioned.” In excluding the repre- 
sentative of a child who died before the contingency happened, 
the Court laid much stress upon the word “living,” in the 
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direction for the division among the testator’s “living chil- 
dren, male and female.” The deceased child not being then 
living, was held to be necessarily excluded: the Court at the 
same time declaring that the “inclination of the Court is to 
construe legacies, and especially provisions for children, to be 
vested and transmissible, if the words will possibly admit of 
it, and they are most reluctantly held to be contingent.” The 
case of Stanley v. Wise, 1 Cox’s Rep. 432, may, it seems to 
us, be relied on in support of the latter part of the proposition. 
In that case the testator having four daughters, three of whom 
were named, Mary, Sarah and Elizabeth, bequeaths to the 
two first £4,000 each, but if either of them died unmarried, 
he empowered her to dispose of £400, part of her £4,000, and 
the residue of that sum, £3,600, he directed to go and be divi- 
ded among his surviving daughters, and the children of such 
of them as should be then dead, the children taking their 
mother’sshare. Sarah died unmarried. Elizabeth died before 
Sarah, having had five children, two of whom survived Sarah, 
and the other three died before her. The question was, whe- 
ther the share given to the children of Elizabeth was so vested 
as they came én esse, subject to be divested upon the contin- 
gency of Sarah’s marriage, that the interest of the children 
who died before Sarah, would be transmissible to their per- 
sonal representatives. Lord Kenyon, who was then Master 
of the Rolls, held that they were, and therefore, that the fund 
must be equally divided between the representatives of the 
deceased children, and those who were living. The principle 
decided in Stanly v. Wise, is directly applicable to the case 
before us, and must govern it. There, the fund was given ab- 
solutely to the testator’s daughter, Sarah, with a limitation 
over, in the event of her dying unmarried, to the children of 
her sister, Elizabeth. The legacy given to the children as a 
class, was necessarily executory and contingent, and yet it was 
held, that each child took such an interest in it, that upon his 
or her death, before the contingent event happened, it devolv- 
ed upon his or her representative. It is not stated whether 
either of the children who died, was born after the death of 
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the testator, but we do not think that would make any differ- 
ence. We have seen that it would not, in the bequest of a 
remainder to the children of a certain person after the death 
of a legatee for life. Such after-born children, as much an- 
swer the description as any others; and the construction which 
gives the interest in the executory bequest to the personal rep- 
resentatives of those who die before the contingency happens, 
will always tend to secure such interests to the issue of such 
deceased children, should they leave any, and thus carry out 
more completely the beneficent intention of the testator to- 
wards the family of him or her, to whose children the bequest 
is made. 

It is to be further remarked in favor of this construction, — 
that if the deceased children should have died intestate, leav- 
ing no issue and no debts to be paid, the other children would, 
as next of kin, be entitled to claim from the representative the 
share assigned to such deceased child, so that in most cases 
the result would be nearly the same, whether the executory 
interest go to the representative of the deceased child or not. 
Our conclusion then, in the case before us is, that upon the 
death of Willis Sanderlin without leaving any lawful heirs of 
his body, the slaves bequeathed to him, with their increase, 
went to the administrators of the children of W. W. Sander- 
lin and Maxcy Sanderlin, who had died in the life time of the 
said Willis Sanderlin, as well as to those who were living at 
his death. The judgment of nonsuit given in the Court below, 
must therefore be reversed ; and according to the case agreed, 
judgment must be entered for the plaintiff in this Court. 


Judgment reversed. 








RUFUS STAMPS AND WIFE vs. SAMUEL MOORE, ADM’R. 


An Executor in Virginia, has no right to assent to a legacy when the property is 
situated in this State, without making probate, and taking letters testamentary 
in our courts. 
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Tus was an action of petiNve, tried before his Honor Judge 
Battery, at the Fall Term, 1854, of Caswell Superior Court. 

The action was brought for certain slaves bequeathed to the 
plaintiffs in the will of Alexander Moore, of Halifax county, 
in the State of Virginia. The slaves in question, at the time 
of the making of this will, and afterwards, till the testator’s 
death, and since that time, up to the bringing of this suit, were 
in the county of Caswell, in this State, in the possession of de- 
fendant or his intestate, and never were in the possession of 
the executor of Alexander Moore. 

The deposition of the executor was offered to prove that:he 
had assented to the legacy of the plaintiffs: the defendant de- 
nied that such assent was proved by the deposition, but insist- 
ed that if such were its effect, that an assent could not be 
given by an executor residing in Virginia, under a will there 
proven, and not proven in North Carolina, the property being 
in this State. The question of law was reserved by the Court 
with the consent of the parties, with leave to enter a nonsuit 
in case his Ifonor should be of opinion against the plaintiff, 
on the question reserved. 

Verdict for the plaintiffs. 

Afterwards, upon consideration of the question reserved, his 
IIonor being of opinion with the defendant, set aside the ver- 
dict and ordered a nonsuit. Plantiffs appealed. 


Norwood, for the plaintifis. 
Morehead, for the defendant. 


Pearson, J. One domiciled in the State of Virginia, dies 
there, leaving a will, appointing an executor who makes pro- 
bate of the will and takes letters testamentary in pursuance 
of the law of that State. Does his assent vest the legal title 
in a legatee in reference to property, which before, and at the 
death of the testator, was situate in this State? Story’s “‘ Con- 
flict of laws,” sec. 513: “It has hence become a general doc- 
trine of the common law, recognised both in England and 
America, that no suit can be brought by or against any foreign 
executor or administrator in the courts of the country in vir- 
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tue of his foreign letters testamentary or of administration. 
But new letters of administration must be taken out, and new 
security given according to the general rules of law prescribed 
in the country where the snit is brought. The right of the 
foreign executor or administrator to take out such new admin- 
istration, is usually admitted, as a matter of course, unless 
some special reasons intervene; and the new administration 
is treated as merely ancillary or auxiliary to the original for- 
eign administration, so far as regards the collection of the 
effects and the proper distribution of them. Still, however, 
thé new administration is made subservient to the rights of 
creditors, legatees and distributees resident within the country, 
and the residuum is transmissible to the foreign country only, 
when the final account has been settled in the proper domes- 
tic tribunal upon the equitable principles adopted in its laws.” 

The same doctrine is held in Hyman v. Gaskins, 5 Ired., 
267, and in Alvaney v. Powell, decided at this term, (see Eq. 
No.) where the subject is fully discussed, so as to make it un- 
necessary to repeat it. 

The result is this: the executor in Virginia could not main- 
tain a suit in this State, for the slaves alleged to be detained, 
without making probate and taking letters testamentary in 
the proper court of this State; consequently, he cannot, by 
his “ assent,” confer upon a legatee a right to do that which 
he could not do himself. 

Creditors in this State would have no protection, if it was 
in the power of an executor in Virginia to assent to a legacy 
of property situate here, so as to vest the legal estate in the 
legatee: Nor would legatees be able to enforce their rights to 
an abatement pro rata if the estate should not be sufficient to 
satisfy the debts and leave enough for the payment of legacies. 

We put our decision upon the ground that an executor in 
Virginia has no right to assent to a legacy when the property — 
is situate in this State, without making probate and taking 
letters testamentary in our courts; and for that reason do not 
advert to the fact that the executor in Virginia, according to 
the proofs, never did assent. He says, in his deposition, that 
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he would have assented to the legacy, but for the fact, that he 
never considered that he, as an executor in Virginia, had any 
thing to do with property in North Carolina. 

This conclusion of his, as we have seen, is fully supported 
by the authorities. 


Judgment affirmed. 
Per Curtam, 








STATE vs. WILLIS HESTER. . 


Where notice was given to a prisoner in close custody, four days before the trial. 
to produce a certain paper which was traced to his possession, his residence 
being only four and a half miles distant when he received the notice ; Held that 
this was sufficient to authorise the admission of secondary proof. 

Where two of the jurors charged in a capital case left the rest of the jury for 
fifteen or twenty minutes, but did not speak to any one about the prisoner or 
his trial, nor hear any one speak of them, the Court below having refused 2 
new trial on the facts, Held that this Court will not award a venire de novo for 
the same causes of exception. 

The act of 1852, concerning the stealing of slaves, is not a repeal of the 10th 
section of the 34 ch. Rev. Stat., on that subject. 


Tus was an mnpicrMent for stealing a slave, tried before his 
Honor Judge Bamey, at the Fall Term, 1854, of Chatham 
Superior Court. 

The defendant was found guilty by the jury, and a rule was 
obtained for a venire de novo, which was discharged, and the 
defendant appealed. Two grounds of exception are stated in 
the bill sent up. 

1st. Because secondary evidence of the contents of two bills 
of sale, given by the defendant to one Martin Rippey, was 
admitted without sufficient notice to the defendants to produce 
the originals. The facts in relation to this point are fully 
stated in the opinion of the Court. 

2nd. Because there was a separation of the jury between 
the time of their being impanneled and the rendition of their 
verdict. 
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It appeared that two of the jurors ate supper alone, and 
were separated from the remainder of the panel, who were in 
a room above the supper room, for fifteen or twenty minutes: 
it also appeared that these two jurors left the supper room 
separately, and were apart for about five minutes: and that 
several of the persons who had come with the prisoner from 
Orange county, as a guard and as witnesses sat at the table 
with these jurors, but they did not speak to any one, nor did 
any one speak to them, or in their presence, about the prisoner 
or his case. The officer, in charge of the jury, stated in an 
affidavit, that this separation was entirely accidental; that 
after the jury had taken their seats at the table, on the occa- 
sion referred to, the door was opened, and finding that other 
persons were admitted, he directed the jury to retire and went 
out with them in a body, supposing that all were with him, 
but after getting to the room which they occupied, he found 
that the two, above mentioned, were absent; and he immedi- 
diately went in pursuit of them and brought them to the room’ 
with the others. The jurors themselves were sworn, and made 
oath substantially to the foregoing facts. Upon consideration 
of these causes of exception, his Honor refused a new trial, 
and the defendant appealed to the Supreme Court. 


Attorney General, for the State. 
Norwood, J. H. Bryan, | 
Ph illips, ah Oe pner, ( for the defendant. 


Barrie, J. The prisoner was found guilty at the last Term 
of the Superior Court for the county of Chatham, upon a bill 
of indictment, containing several counts charging him with 
stealing a slave named Dick, the property of John U. Kirk- 
land. His counsel filed a bill of exceptions for two errors 
alleged to have been committed on the trial by the presiding 
Judge, which upon his appeal are brought before us for our 
determination. 

The first supposed error relates to the notice to produce the 
bills of sale, which were shown to have been in the prisoner’s 
possession, and which notice, it is contended, was not given to 
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him in proper time. The rule in such cases is, that notice 
must be given in a reasonable time; but what shall be deemed 
a reasonable time, must depend on the circumstances of each 
particular case. TRoscoe’s Crim. Ev. 11, and the cases there 
cited. The object of the notice being, not to compel the party 
to produce the papers, for that the Court has no right to do, 
but to enable him, by having them ready, to protect himself 
against the possible falsity of the secondary evidence; the 
inquiry in each case must be, did he have time, under all the 
circumstances with which be was surrounded, to procure the 
papers and have them ready at his trial: The answer will 
depend upon the proof, as to the extent and efficiency of the 
means which he can command within a given time, for the 
accomplishment of the desired object. 

In the case now under consideration, the bill of indictment 
was found and the prisoner arraigned at the September Term 
of 1854, of Oraage Superior Court, which commenced on the 
11th day of that month. The transcript of the record before 
us, does not show on what day of the Term, the plea of not guilty 
was entered, and issue joined between the prisoner and the 
State. Supposing it to have been on the first day of the Term, 
that was the earliest day on which notice could have been 
served, because until that time there was no judicial certainty 
that any trial would take place. If a trial was to be had at 
that Term, as the prisoner had a right to insist, a notice served 
on that day must have been deemed sufficient ; but it was not 
served until three days afterwards, to wit, on the 14th; a de- 
lay which might have prevented the State from giving the 
secondary evidence at that Term. The prisoner, however, for 
good cause shown, declined a trial in Orange county, and re- 
moved his cause to the adjoining County of Chatham, where 
he was tried on the 19th day of the same month. Whether 
the notice which he received on the 14th, would have been 
sufficient for his trial in Chatham, is unnecessary for us to 
decide, as the Solicitor, out of abundant caution, after the 
order for removal was made, caused another notice to be served 
the next day, with direct reference to the trial in the latter 











86 IN THE SUPREME COURT. 





State v. Hester. 





County. That notice, we think, was given in sufficient time. 
The papers must, in the absence of proof to the contrary, be 
supposed to have been in the prisoner’s possession, about his 
person, or at his dwelling house. He has a right to the sup- 
position that they were at the latter place, which is four and a 
half miles from the jail where he was confined ; he could not 
go and fetch them himself, because the law required that he 
should be kept in close custody ; he must therefore, of neces- 
sity, have used other means to procure the papers, or it must 
be ruled that in capital cases, where.the party is not entitled 
to bail, the State can never give secondary evidence of papers 
which the prisoner chooses to withhold. We think that the 
time which intervened between the service of the second no- 
tice on Friday and the Monday following, when the prisoner 
was removed from the county, was amply sufficient for him to 
have sent for the papers, through the agency of some relation 
or friend ; and we think further, that if no person would under- 
take the agency voluntarily, the Court would, upon a proper 
application, have made an order upon one of its officers to get 
the papers and hand them to the prisoner. If he should, under 
such circumstances, have failed to procure the papers, it would 
no doubt have been good ground for a continuance of this 
cause ? 

The second error assigned in the bill of exceptions is the 
the ruling of the Judge upon the effect of the separation of 
two of the jurors from their fellows, after they were charged 
with the prisoner’s case, and before their verdict was rendered. 
The question raised by this exception we cannot now consider 
or treat as an open one; since the cases of the State v. Miller, 
2 Dev. and Bat. Rep. 500, and State v. Tilghman, 11 Ired. 
Rep. 513, where the subject was so fully and elaborately dis- 
cussed and decided against the prisoner, we must regard it as 
definitively settled, that the question is one addressed to the 
sound discretion of the Judge who presided on the trial, and 
is not the subject of an appeal to this Court. 

In the event of the application for a new trial being unsuc- 
cessful, as it has been, the prisoner’s counsel have submitted a 
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motion here, in arrest of the judgment. The ground of the 
motion is, that the 10th sec. of the 34th chap. of the Revised 
Statutes upon which some of the counts of the indictment are 
framed, has been repealed by the 87th chapter of the Act of 
1852, entitled “ An Act to prevent the stealing, taking, or 
conveying away of slaves,” and that the latter Act is so un- 
meaning that no judgment can be pronounced upon either of 
the counts founded on it. 

We admit that owing, as we suppose, to a mistake in enrol- 
ling the Act, it is difficult to put a sensible construction upon 
it; but we do not think that it repeals the former Act, or at 
all affects any indictment framed upon it. The latter was 
manifestly intended to be an addition to, and not to supersede, 
the former act. It was intended to embrace cases which were 
supposed not to be within the provisions of the formed, to wit, 
cases where the owner was not in the actual or constructive 
possession of the slave at the time when he was stolen, &c., 
or where some other person was in possession of such slave at 
that time. It was also intended by the second section to sim- 
plify the indictment in such cases by making it unnecessary to 
set out, or aver how, or with whom, was the possession, direc- 
tion or control of the slave, at the time of the commission of 
the offence. There is no clause in the latter Act repealing the 
former ; nor, indeed, is there any reference to it in any way : 
hence, we conclude, that the two Acts may well stand together ; 
and that consequently, the latter is not an implied repeal of 
the former. The counts framed upon the former, or at least 
some of them, are clearly good, as will be seen by reference 
to the opinion of this Court in the State y. Williams, 9 Ired. 
Rep. 140, and any one good count will sustain the judgment. 
State v. McCanless, 9 Ired. Rep. 375. The motion in arrest is 
therefore overruled. 

It must be certified to the Court below, that there is no error 
in the record. 


Judgment affirmed. 


Per Curiam. 
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DOE ON DEMISE OF JOHN WARD ts. WILLIE HATLEY. 


To supply the loss of a deed under the Act of 1830, in relation to the destruc- 
tion of the records of Hertford county, proof that a deed had been seen by 
several persons and copied by one of the witnesses, having in it the names of 
several creeks, but in what connection was not remembered, also calling for 
the lands of three individuals, but such proof not establishing any course or dis- 
tance, nor whether the deed had a seal or whether the word heirs was in it, is 
not sufficient for the purpose intended. 


Action of Esecrment, tried before his Honor Judge Etuis, 
at the Special Term of Stanly Superior Court, June, 1854. 

The lessor of the plaintiff gave in evidence a State Grant 
issued in 1795, for 17,880 acres to William Moore and Thomas 
Carson: A deed from Moore to Carson for all his interest, 
and the will of said Carson appointing his son John K. Carson 
his executor, with power to sell the land: He then put in the 
will of Doctor Thornton of Washington City, devising the 
land to his wife, Anna Maria and another, and appointing her 
(Mrs. Thornton) his executrix, with power to sell the same: 
also a deed from Mrs. Anna Maria Thornton to one Adderton 
and others, and from them to the lessors of the plaintiff: 
Evidence was given, tending to show, that the land in contro- 
versy was included in these conveyances. 

Thomas: Carson died in 1804, and Dr. Thornton in 1818. 
To establish title from Thomas Carson to Dr. Thornton, plain- 
tiffs alleged that a deed had been executed to him by John K. 
Carson under the power in his father’s will, and that the same 
had been destroyed by fire in the burning of Montgomery 
Court House, in 1843, and proposed to supply the deficiency 
under authority of the Act of Assembly passed in relation to 
the Court House in Hertford, and by another Act made to ap- 
ply to Montgomery. The proper foundation for admission of 
secondary evidence, to prove the existence of the deed in ques- 
tion being made, the following testimony was adduced: 

Mr. Martin, swore that he was clerk of Montgomery Coun- 
ty Court in 1824, when the Honorable Jolin Culpepper, then 
a member of Congress, as agent of Mrs. Thornton, had a deed 
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proved in Court, from a man by the name of Carson to Doctor 
Thornton: it was duly proved and certified, and ordered to 
be registered and then returned to the said Culpepper: That 
he did not know what Carson made the deed, nor the bound- 
aries. Ile remembered that it contained several large tracts 
in the western part of Montgomery county: that Long Creek, 
Bear Creek, Mountain Creek, Ugly Creek and Rocky River, 
were mentioned in it in some connection; as to what that was, 
he was unable to say. Ile did not remember the considera- 
tion of the deed: nor whether the word “heirs” was named 
in it: nor whether it had a seal, but thought it was in the 
usual form; that he saw nothing to make him think otherwise. 
lle further testified, that all the books and papers of the Re- 
gister’s office were burned with the court house of Mont- 
gomery, in 1843. 

Lilly’s evidence was substantially the same. 

One Anight, swore that he was a deputy in the Register’s 
office in Montgomery, and made a copy of a deed from one 
Carson to Wm. Thornton for Col. Barringer, the Attorney of 
Mrs. Thornton: that it was for a large tract of land, in several 
tracts, in the western part of Montgomery county, and refer- 
red to, and recited grants to Moore and Carson: He did not 
remember the numbers nor in what connection the deed refer- 
red to the grants to Moore and Carson: nor the given name 
of Carson. Long Creek, Bear Creek, Mountain Creek, Ugly 
Creek and I tocky River, were named in it; also the lands of 
Barney Dunn, George Whitley and one Udy, but did not 
recollect in what connection: that he did not remember the 
_boundaries of the lands set forth in the deed, nor the deserip- 
‘tion thereof: nor in what direction the lines of the survey ran ; 
nor their length, nor the precise quantity of land specified. 
IIe did not remember whether a consideration was stated or 
whether there was a seal. The deed appeared to be in the 
usual form. 

It appeared from other testimony, that Dr. Thornton had: 
come into the State in 1805, soon after Carson’s death, and 
remained several days near the lands in question, making 
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claim to them, and from that time they were called “Thornton’s 
lands.” It appeared from the face of the grant to Moore and 
Carson, that the land is described as lying in the fork of Rocky 
River and Long Creek and Bear Creek, “ beginning at a red 
oak, near Conrad Woody’s land, on the waters of Bear Creek.” 
One of the lines crosses “ Bear Creek,” and runs to a stake 
in Barnydun’s line; with it south 52 poles to a large pop- 
lar, his corner in Cobble’s line, &c.” The fourth call after this 
is for a hickory, George Whitley’s corner. 

The plaintiff’s counsel contended, that from the evidence, 
aided by the provisions of the Act passed on the subject, the 
jury should infer that there was a deed from John K. Carson 
to William Thornton, and that enough appeared from the evi- 
dence to enable them to locate the land, and to identify it as 
that mentioned in plaintiff’s declaration. 

Tis ILonor charged the jury that there was no evidence that 
a deed was ever made from John K. Carson, as executor, to 
William Thornton, and that the contents of the deed relied on, 
did not sufticiently appear, to enable the Court to say that it 
was such a deed as would convey the land, or to tell the jury 
what were the boundaries specified in it, so that they could 
ascertain where the land was located; and for these reasons 
the plaintiff was not entitled to recover. 

Verdict: for defendant. Rule for a venire de novo. Rule 
discharged. Judgment and appeal. 


Mendenhall and J. HZ. Bryan and Moore, for plaintiff. 
Ashe, tor defendant. 


Barrie, J. The defect which the lessors of the plaintiff 
admit that there is in their chain of title, their counsel contend 
is supplied by the testimony of the witnesses Martin, Lilly and 
Knight, aided by the 4th section of the Act of 1830, chap. 68, 
entitled “ An Act for the relief of such persons as may suffer 
from the destruction of the records of Hertford county, occa- 
sioned by the burning of the court house and clerk’s oftice of 
said county,” the provisions of which were, by the Act of 1844, 
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chap. 53, extended to the county of Montgomery, whose court 
house had then been recently burnt also. 

We have given to the arguments of the counsel all the con- 
sideration in our power, without being able to come to the 
conclusion to which they have endeavored to bring us. If we 
admit every thing else for which they contend, there remains 
still a total want of proof as to the boundaries of the deed 
which they seek to establish. Two of the witnesses only, to 
wit, Lilly and Knight, profess to have any recollection of the 
contents of the deed, and they both say, expressly and dis- 
tinctly, that they do not remember the boundaries set forth in 
it. They say they remember the names of certain rivers and 
creeks, and of certain men, but in what connection they occur 
they cannot recollect. Surely, no Court on earth, could tell a 
jury what were the boundaries of such a deed, and it is very 
certain that no jury could find where they were from such a 
description. Nor is the defect aided in the least by the section 
of the Act to which the counsel refer. That section provides, 
“that any person likely to be injured by the loss of his deed in 
the fire which consumed the court house, and who shall be 
desirous of establishing the same, shall proceed, after giving 
thirty days notice to all parties whose lands may join in any 
manner, the land, the metes and boundaries of which are about 
to be established, to take the testimony of one or more credible 
witnesses, and to call upon a processioner or other lawful sur- 
veyor, to go upon the land and ascertain the metes and bound- 
aries and the number of poles contained in each line; and 
such processioner or surveyor is hereby required to file a cer- 
tificate and plat of said land in the next succeeding County 
Court, setting forth the name of the claimant, on what water 
courses the land lies, what is the number of acres, the corners 
and the number of poles in each line ; and such certificate and 
plat shall be recorded by the clerk, and shall, as to the parties 
who have had notice of such survey, have the same faith, va- 
lidity and effect, as the original deed would have had.” Then 
follows a proviso as to what shall be done in case a line is dis- 
puted ; and the next succeeding section provides what shall 
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be done when the correctness of the copy of the deed which 
is to be established, is called into question. 

We are at a loss to conceive how the lessors of the plaintiff 
ean avail themselves of the benefit of these sections without 
acting in accordance with their requisitions. But even sup- 
posing that they can, and by the spirit of the Act, they are 
allowed to proceed upon less testimony, in proving their lost 
deed, than would be required of them under other cicumstan- 
ces, still, they must furnish the Court and jury with some evi- 
dence of the boundaries of the land described in their deed. 
One of the witnesses testified that he “ did not remember the 
boundaries named in it; he recollected that it contained sever- 
al large tracts of land in the western part of Montgomery; 
that Long Creek, Bear Creek, Mountain Creek, Ugly Creek, 
and Rocky River, were mentioned in it in some connection, as 
to which he was unable to say.” The other witness stated that 
“in it (i. e. the deed) Long Creek, Bear Creek, Mountain 
Creek, Ugly Creek and Rocky River were named, as well as 
the lands of Barney Dunn, George Whitley and Udy, but did 
not recollect in what connection; that he did not remember 
the boundaries of the land set forth in the deed, nor the descrip- 
tion thereof, nor in what direction the lines of the survey run, 
nor their length, nor anything relating to their boundary ; nor 
did he remember the precise quantity of the land specified.” 

These are the only witnesses who profess to testify as to the 
description of the land contained in the deed, and we feel our- 
selves bound to say that they furnish no evidence of what the 
boundaries were, and this total defect of testimony is notaided 
in the least by any recitals in the wills of either Carson or Dr. 
Thornton. On that account alone, the Judge was justitied in 
telling the jury that the lessors of the plaintiff were not enti- 
tled to recover. 


Judgment aftirmed. 
Per Cvriam. 
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DANIEL MORRIS vs. WILLIAM HAYES. 


The possession of one tract of land is no possession of another adjoining, the two 
being held by the same individual under different titles. 

Making pole bridges over a ditch on the side of a public road for driving cattle into 
a tract of swamp land, and the ranging of cattle on the same, and occasionally 
cutting a few timber trees, is not such a possession as will maintain the action 
of trespass. 

Where one not having title, drives the hands of another, who has no title, off of 
land from where they are working, (except one who remains at another place 
on the land to take care of the tools,) and the former continues at the spot 
where he had found the hands, and afterwards the owner of the hands returns 
and finds the plaintiff still on the land where he had been left, and makes his 
hands resume their work in defiance of the remonstrances of the plaintiff, this 
is no such possession as will sustain the plaintiff’s action of trespass. 


Trespass guare clausum fregit, tried before his Honor Judge 
Dick, at the Fall Term, 1854, of Hertford Superior Court. 

The plaintiff read in evidence a deed to him from Kinsey 
Jordan, dated in 1831, for two hundred acres of land, embracing 
the locus in quo; and showed that for forty years he had held 
and enjoyed, under an undisputed title, a tract of land, adjoin- 
ing that contained in the Jordan deed. He further showed, 
that these two tracts adjoined another tract belonging to the 
defendant, and formed a part of its boundaries. The plaintiff 
had no distinct actual possession of the 200 acre tract by eul- 
tivation or residence, it being wholly swamp or pocosin land, 
though ever since the date of the deed from Jordan, he had 
used itas a range for his cattle, and had built several pole 
bridges across the ditch on the side of the public road which 
passed through it, and had also, occasionally got timber upon 
it. I'rom these facts the plaintiff insisted that he was in pos- 
session of the Jordan tract including the locus in quo. 

The plaintiff also adduced as evidence the Act of Assembly 
passed in consequence of the burning of the court house of 
Hertford county, and contended that the true construction of 
that Act gave him such possession of this tract, as would ena- 
ble plaintiff to maintain this action. From the following facts, 
the plaintiff also contended, that he had an actual possession 
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of the locus in quo which would enable him to sustain Tres- 
pass. 

When the piaintiff heard that the hands of the defendant 
were at work on the Jordan tract, he went to them in the 
swamp, and drove them into the public road which ran through 
the swamp. The defendant’s hands carried with them their 
tools, which they deposited in the road, and left one of their 
number in charge of them, while the remainder went off of 
the land: shortly after, they returned to the place where they 
had been at work, accompanied by the defendant, and where 
the plaintiff still was. Here the hands, against the commands 
and remonstrances of the plaintiff, were made to resume their 
work. Both plaintiff and defendant then ieft the premises, 
and this suit was then brought. 

A verdict was entered in favor of the plaintiff with leave 
to set it aside, and enter a nonsuit if the Court should be of 
opinion against the plaintiff upon the foregoing case, and after- 
wards the Court being of opinion against the plaintiff on the 
questions of law reserved in pursuance of the agreement, set 
aside the verdict and ordered a nonsuit: from which judgment 
the plaintiff appealed. 


Smith and Winston, Jr., for the plaintiff. 
Moore, .for the defendant. 


Nasu, C. J. The question referred to this Court, is, did 
the plaintiff in the trial below, show such a possession of the 
locus in quo, as to enable him to maintaia this action? The 
plaintiff claimed title to two coterminous tracts of land: he 
showed a good title to one, on which he lived and cultivated, 
and a deed of conveyance, in fee simple, from one Jordan to 
the other tract for two hundred acres of land, on which the 
said trespass was committed. The defendant has no title to 
the locus in quo. Several points were made by the plaintiff’s 
counsel in the argument here. The first was, that under the 
private Act of ’80—31, his title under the Jordan deed, was 
complete. It is a sufficient answer to say that deed has no 
recitals to be verified by its execution. The construction and 
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operation of that Act has been discussed, this term of the 
Court, in other cases; and we do not deem it necessary to en- 
ter into it here. 

The conveyance from Jordan to the plaintiff, is a simple 
deed without marks and boundaries, and the case states there 
is no marked line between the land of the defendant and that 
of the two hundred acre tract. The second position taken by 
the plaintiff, is, that the possession of the tract on which the 
plaintiff lived, gave him under the Jordan deed, the construe- 
tive possession of the two hundred acre tract, which is suffi- 
cient to maintain trespass against a wrong-doer; and to sup- 
port this position, we are referred to the case of Carson v. 
Burnett, 1 Dev. and Bat. 546. This case does not bear out the 
plaintiff’s claim: it is rather an authority against him. It 
decides, that when a man holds two tracts of land, under dif- 
ferent titles and different boundaries, the actual possession of 
one of the tracts is not the actual possession of the other. In 
the case before us, it will be seen, that the plaintiff had no 
actual possession of the Jordan tract. 

The third point is, that the plaintiff had the actual posses- 
sion of the Jordan tract, and if his title had not ripened into 
an indefeasible one by actual possession for seven years, yet 
he had a possession sufficient to sustain an action of trespass 
against a wrong-doer. For this we are referred to the leading 
ease of Myrick v. Bishop, 1 Hawks, 485. In that case the 
plaintiff exhibited a deed for the land on which the trespass 
was committed and an actual possession of part, but not for 
seven years: the Court decide that his actwal possession ex- 
tended to all the land embraced within his deed, there being 
no adverse possession in any part. What constitutes an actual 
possession of land, so as to sustain an action of trespass, is so 
fully stated in the case of Zoftin v. Cobb, 1 Jones’ R. 406, that 
we do not deem it necessary to minutely review the cases to 
which we have been referred ; they are all, with a few excep- 
tions, reviewed and commented on in that case. Some few of 
them, we shall call attention to, as more peculiarly applica- 
ble to this case. In Williams v. Buchanan, 1 Ire. 535, the 
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Court decide that “ possession of land, is denoted by the exer- 
cise of acts of dominion over it, in making the ordinary use, and 
taking the ordinary profits of which it is susceptible in its 
present state, such acts to be so repeated as to show that they 
are done in the character of owner, and not of an occasional 
trespasser. In Andrews v. Mulford, 1 Uay. 311, the Court 
say, that putting cattle to range on land is not taking posses- 
sion. And in Grant v. Winborne, 2 Hay. 56, the Court de- 
cide, that feeding cattle and hogs, or building hog-pens, or 
cutting wood from off the land, may be done so secretly, as 
that the neighborhood may not take notice of it, and if they 
should, such facts do not prove an adverse claim, as all these 
are but acts of trespass. In Green v. Llarman, 4 Dev. 158, 
the Court intimate the opinion, that making turpentine as 
practiced on lands fitted for it, would be a sufficient posses- 
sion for the reasons therein stated. “That it does not consist 
in single acts of trespass, like cutting down trees and carry- 
ing them away.” 

The case expressly states that no possession by residence 
or cultivation of the two hundred acre tract was shown 
by the plaintiff, it being wholly swamp pocosin land. The 
plaintiff relies, however, upon the principle, that he made 
such use of the land, as from its nature, being pocosin 
land, it was susceptible of; and upon the fact, that he had 
thrown bridges across the ditches of the public road, which 
runs through the land at different places, to enable his cattle 
to pass over into the swamp, which they did, and had also 
occasionally got timber upon it. We have seen that neither 
of these acts, in themselves, constitutes such a possession in 
the absence of a title, as will support an action for a trespass: 
that the depasturing of the cattle will not answer, neither will 
the cutting the timber occasionally, as stated in the case. 

But it is said that when the plaintiff went upon the premises 
and ordered off the workmen of the defendant, that they all, 
with their tools, went into the public highway, and he was 
then in the pedis positio of the land covered by his Jordan 
deed. We donot concur in this proposition. The servants of 
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the defendant did, upon the command of the plaintiff, leave 
the spot where they had been working, and went into the pub- 
lic highway ; but they there deposited their tools and left one 
of their number in charge of them, the rest went to the defend- 
ant, who soon returned with them, and by his direction went 
into the locus in quo, and recommenced their work against the 
express remonstrance of the plaintiff. From the cireum- 
stances stated, the defendant, by his servants, were in the 
actual possession of the land when the plaintiff went upon it. 
The leaving of the premises by the servants, and their imme- 
diate return, accompanied by the defendant, was one continu- 
ous act. The workmen left their work, with an evident ani- 
mus revertendi, and when the plaintiff went off the premises, 
he left the defendant in the actual possession. If the plaintiff 
can maintain this action, then certainly the defendant can 
maintain a similar one against him, for going on the land and 
ordering his servants off ; neither party had such possession as 
would support an action of trespass. The plaintiff had not 
acquired any legal title to the two hundred acre tract, and the 
acts set forth do not amount to a possession ; they are mere 
acts of trespass. The case states there are no courses or dis- 
tances in the deed to the plaintiff, which called for the lines 
of Sharp’s deed to the defendant, nor in that of the defendant 
which called for the lines of the plaintiff, nor were there any 
marked lines. It further states, that the deed from Sharp to 
the defendant described it as meeting the lines of the cultiva- 
ted tract of the plaintiff, and as running along his line through 
a pocosin to Chowan river. The plaintiff contends that this 
is an acknowledgment on the part of the defendant, that the 
line in the plat running due east from the south-east corner of 
the plaintiff’s cultivated land through the pocosin, was the 
southern boundary of the two hundred acre tract, and that this 
latter tract belonged to the plaintiff. We do not see how 
this fact betters the plaintiff’s claim. The admission by the 
defendant could not confer a title upon the plaintiff, and the 
case expressly states that the plaintiff ’s title under the Jordan 
deed, had not ripened into full title, by a seven years’ posses- 
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sion ; neither could that deed to the defendant, establish the 
boundary of the Jordan tract, but simply acted as a declara- 
tion where his line was, or ought to be, for it is admitted there 
is no marked line there. Admit all, however, that the plain- 
tiff asks upon this point, still the question remains upon which 
the action rests: had the plaintiff such a possession as will 
sustain an action of trespass against a mere wrong-doer? We 
think not. 


There is no error in the judgment below, 
and it is affirmed. 
Per Curram. 








BANK OF CAPE FEAR vs. A. J. STAFFORD. 


Where a writ is issued against three, two of whom were in one county and the 
third in another county, in which latter county the judgment is rendered, Held 
that in the absence of special instructions, the clerk may issue an execution 
to either county. 

An allegation in a sci. fa., that the clerk failed to issue an execution to one county 
when he had an option to issue to one of two counties, will not justify an 
amersement under the Act of 1850. 


Appear from an AMERSEMENT against the Clerk of Forsyth 
County Court, under the Act of 1850, rendered at the Supe- 
rior Court of that county, at Fall Term, 1854, his Honor Judge 
Battey, presiding. 

The case was brought from the County Court by appeal. 
The following is the record made of the motion to amerse in 
that Court, viz: 

“Tt appearing to the satisfaction of the Court that the Pre- 
sident, Directors and Co., of the Bank of Cape Fear at Sep- 
tember Term, 1852, of this Court, recovered judgment against 
I. G. Lash, Jesse Austin and George Austin, for the sum of 
$107 11, of which sum $100 70 is principal money and his 
costs of suit, and that A. J. Stafford, the clerk of this court, 
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failed to issue an execution to the county of Ashe, the place 
of residence of the defendant, but improperly issued an execu- 
tion to the county of Davie; and further, that he failed to 
enter upon record the day of issuing the said execution—It 
is therefore considered, and adjudged by the Court, that the 
said A. J. Stafford be amersed in the sum of $100, and that 
the plaintiff have execution therefor nés¢ causa.” 

A scire facias reciting this record verbatim, issued to the 
defendant to show cause why the said amersement should not 
be made absolute, and why execution should not issue thereon. 
The County Court adjudged for the plaintiff, and the defen- 
dant appealed. 

Upon the allegations contained in this record, a motion was 
made in the Superior for judgment and execution, when 
the following facts also were made to appear to the Court: 
I. G. Lash, one of the defendants, lived in the county of 
Forsyth, and the other two (the Austins) lived in Ashe. The 
only writ in the original case, was one issued against the par- 
ties directed to the sheriff of Ashe, and service was acknowl- 
edged by Lash, George Austin and Jesse Austin. An execu- 
tion was issued to Davie county, on which was endorsed the 
date of its issuing, but no such entry was made on a court 
docket. No special instruction was given to the clerk. Nei- 
ther of the defendants had property in Davie county. 

Upon consideration of this case, his Honor gave judgment 
against the defendant, who appealed to this Court. 


No counsel appeared in this Court for the plaintiff. 
Miller and Morehead, for the defendant. 


Pearson, J. The Act of 1850, chap. 17, makes it the duty 
of the clerks of the County and Superior Courts, “to dssue 
executions on all judgments rendered in their Courts, unless 
otherwise directed by the plaintiff, within six weeks of (after) 
the rendition of such judgment, and to endorse upon the record 
the date of such issuing :” and for failure to comply with the 
requirements of the Act, subjects the clerk to an amersement 
of $100, and to an action for damages. 
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This statute is highly penal, and must be construed strictly ; 
by which is meant, not an adherence to the very letter, but that 
no intendment or inference ean be made to supply an omission, 
or aid the generality of the language used. 

In regard to the execution issued to the county of Davie, 
to say that it is a compliance with one of the requirements of 
the Act would be “sticking to the letter.” There was no 
more reason for issuing the execution to that county, than to 
any other county in the State. The judgment was not ren- 
dered in that county; neither of the defendants lived there, 
or had any property there: so the defendant can take no ben- 
efit from the fact that he did issue this execution. But, on the 
other hand, he ought not to be prejudiced for doing so. Le 
attempted to do his duty, but made a mistake: which certainly 
is no worse (even if it be as bad) than if he had wholly neg- 
lected his duty, and had issued no execution at all. This cir- 
cumstance, therefore, may be put out of the case. 

We are satisfied that the requirement to “endorse on the 
record the date of the issuing,” means that the entry should 
be made on the “execution docket,” and is not complied with 
by an entry on the execution. If a sheriff failed to return an 
execution, the plaintiff, in order to amerse him, had to rely 
on the affidavit of the clerk to prove that an execution had 
been issued, and in time to be served. In many cases, the 
clerk’s recollection did not enable him to prove these facts 
satisfactorily, and it was thought best to provide higher evi- 
dence by requiring the clerk, when he issued an execution, to 
put the date of “such issuing” upon the “record.” It will be 
seen at once that this purpose of the Statute is not effected by 
making the entry upon the execution: if the sheriff returns 
it there is no cause of complaint: if he fails to do so, there is 
no proof but the “slippery memory” of the clerk. We have no 
doubt the defendant, and many other clerks, have fallen into 
this error by not adverting to the object of the Statute; being 
misled by the fact, that they are required to enter upon “ pro- 
cess” the day it issues, and that sheriffs are required to endorse 
upen all writs “when they came to hand.” The clerk of this 
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Court, who is a gentleman of much experience, informs us, 
that although the Act did not apply to him, yet in endeavor- 
ing to conform to it he has committed the same mistake. 

As the execution to Davie, upon which this entry was made, 
was of no force or effect, a failure to endorse on the record 
the date of its issuing can make no sort of difference ; it would 
be “sticking to the letter,” to hold that a clerk was liable to 
amersement for not entering upon the record the day he issued 
an execution that was of no account; so that this cireumstance 
may also be put out of the case. 

The question then is this: the judgment was rendered in 
Forsyth; one of the defendants resided in that county: the 
other two defendants resided in Ashe, and the writ issued to 
that county: is the clerk liable to an amersement for not issu- 
ing an execution to Ashe ? 

It may be remarked that although no writ issued to the 
county of Forsyth, where the defendant Lash resided, yet one 
ought to have issued in order to give the county of Tor- 
syth jurisdiction: for the plaintiff, being a corporation, had no 
locality; and it was the residence of Lash alone, that gave that 
county jurisdiction: Suppose he had a right to waive the ne- 
cessity of a writ and to accept service of the writ directed to 
Ashe, still the defendant cannot be prejudiced, because there 
was, in fact, no writ to Forsyth. 

The clerk is required to “ issue an execution ;” but the 
Statute is silent as to the county to which it must be issned. In 
this it differs from the statute concerning bail, which requires 
the plaintiff to cause a ca. sa. to be issued against the princi- 
pal “ to the proper county,” that is, the county of his residence, 
which is taken prima facia, to be the county to which the pro- 
cess, under which he was arrested was directed. We can, there- 
fore, see nothing by which it is made the duty of a clerk to take 
upon himself the responsibility of deciding which is the pro- 
per county to which execution should be issued ; unless all the 
defendants reside and have property in the county where the 
judgment is rendered, this is a question of no little difficulty : 
the analogy of a ca. sa. to charge bail, will not solve it; because 
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there the object is to take the body: but in an execution the 
object is to find property: A man may be in one county and 
have his property in another: or he may own property in sev- 
eral counties: or if there be several defendants, they may 
reside and own property in several counties: Are we at liberty 
in the construction of a penal Statute, by intendment or infer- 
ence, to supply this omission and aid the generality of the lan- 
guage used? We think not: if thereby the responsibility of 
deciding which is the proper county, is to be put on the clerk: 
and are inclined to the opinion that a clerk will protect him- 
self from amersement by issuing an execution to his own 
county in the absence of special directions from the plaintiff. 
We do not, however, feel at liberty to conclude the question 
by so deciding in the present case, because it is not necessary 
to put the decision on that ground alone, inasmuch as there 
are other facts connected with it, so as to put the question be- 
yond doubt. Our clerk informs us, that in the absence of in- 
structions, he always issues the execution to the county from 
which the case is sent, without reference to the county to 
which the process issued. 

Let it be assumed, for the sake of argument, that the defend- 
ant could have protected himself from an amersement by 
showing, that, in the absence of special instructions, he had 
“taken the responsibility” and issued the execution to Ashe ; 
still it does not follow that he is liable to an amersement for 
not doing so, if he could also protect himself by showing that 
he had issued an execution to Forsyth. 

A judgment ni. si. for an amersement is rendered in a sum- 
mary way upon motion; but still the allegations necessary to 
show that the party is entitled to it are made, or are presumed 
to be made, in the same way asif they were orderly set forth in 
a declaration. Suppose a bond with a condition by which a 
party is bound to issue an execution either to Ashe or to For- 
syth, and the breach assigned is, that an execution was not 
issued to Ashe: this would be bad on demurrer, because the 
declaration does not show a good cause of action ; for the con- 
dition being in the alternative, the breach assigned should be 
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that he had failed to issue an execution either to Ashe or For- 
syth, consequently there is error in the judgment by which 
the defendant is amersed for not issuing an execution to the 
county of Ashe, if he could have also issned it properly to 
Forsyth. So the question is narrowed to this; suppose he had 
issued an execution to Forsyth, would that have protected him 
from amersement ? 

We have seen above, from a general view, that Forsyth was 
the proper county: but in this case one of the defendants 
resided in that county; so in addition to the reason for prefer- 
ring that county because the judgment was rendered there, 
we have the further reason of the residence of one of the de- 
fendants, which latter reason, puts it on precisely the same 
footing in this respect as the county of Ashe. When the de- 
fendants reside in different counties, (unless it be held that 
the clerk is bound to issue 4n execution to both counties, for 
which construction, the statute furnishes no grounds) he cer- 
tainly has a right to issue it to the county where one of the 
defendants resides, that being also the county in which the 
judgment was rendered. 

It is said had the defendant issued an execution to Forsyth, 
he could have relied on that fact. by way of defense; but as he 
did not do so, he has no excuse. 

This depends upon whether the defendant would have com- 
plied with the requirements of the Statute, by issuing an exe- 
cution either to Ashe or Forsyth ; for if so, he was not liable 
to amersement for “failing to issue an execution to Ashe,” 
and his failing to issue an execution to Forsyth was a substan- 
tial averment, which it was necessary for the plaintiff to make 
in order to entitle himself to judgment. If the motion to 
amerse had been put on the ground that the defendant had 
failed to issue an execution either to Ashe or Forsyth, we do 
not see how he could have escaped. But the motion is put 
expressly on the ground, that he did not issue an execution to 
Ashe : This raises a question of pleading—suppose one cove- 
nants to deliver a horse on a certain day, either at the city of 
Raleigh or the town of Salem: the breach assigned is a fail- 











IN THE SUPREME COURT. 





Currie v. Worthy. 





ure to deliver a horse “at the city of Raleigh :” if the cove- 


nant be set forth, it is clear the objection that there was not 
also an averment that he had failed to deliver a horse at the 
town of Salem, would be fatal on demurrer, motion in arrest 
of judgment or writ of error: if it be not set forth in the dec- 
laration, there would, upon the trial be a fatal variance, and 
the plaintiff must be nonsuited. This is a familiar rule of 
pleading, based on the ground, that a plaintiff must make all 
averments necessary to entitle him to judgment. After he 
does so, then any matter of justification, excuse or discharge, 
comes in by way of defense. 


Judgment reversed, and judgment for the 


defendant. 
Per Crriam. 





ANGUS CURRIE rs. KINNETH H. WORTHY. 


It is not an escape in a sheriff to permit a debtor committed under a ca. sa., 
to remain in prison with the door of the prison open, unless such debtor 
passes out of the prison. 


Action or pest for an xscape, tried before his Ilonor, 
Judge Battey, at the Special Term of Moore Superior Court, 
June, 1854. 

This action was brought against the Sheriff of Moore 
county, for an escape. The case is presented in the opinion 
of the Court. 


Moore and G. C. Mendenhall, for the plaintiff. 
Winston, Sr. and Kelly, for the defendant. 


Pearson, J. The plaintiff examined several witnesses, who 
swear, that “on many occasions, during the period of John 
M. Currie’s imprisonment, they found company with him in 
jail, the door being open, and the jailor not present.” “On 
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several occasions they found said Currie alone in jail, the door 
being closed, but not locked: on some occasions, when they 
called to see Currie in the jail, they found him there alone, 
the door of his room being open, so that nothing prevented 
his escape, if he desired to leave the jail.” Two or three wit- 
nesses swear, that “they were wader an impression that they 
saw said Currie step from his room into the jailor’s room, and 
then back into his own room, the jailor not being present.” 

Ilis Llonor instructed the jury, “if they believe the witnes- 
ses, the plaintiff was entitled to recover.” To this the defen- 
dant excepts. 

We think there is error. 

The evidence was fit to go to the jury, upon the allegation 
that Currie had been permitted to go out of the debtor’s room ; 
but his Honor took the question from the jury, and held that 
the facts proven by the witnesses, constituted in law, an “ es- 
cape.” The impression of two or three witnesses, that they 
saw Currie step from his room into the jailor’s room and then 
back into his own room, is not a fact that can be dealt with 
by a Court; so we are to take it that his Honor was of the 
opinion, that if a debtor is allowed to see company ip the 
debtor’s room, the door being open and the jailor not present, 
or to be in the room alone with the door closed, but not locked, 
or to have the door of the room left open, so that nothing pre- 
vented his escape, if he desired to leave the jail, is, in law, an 
escape, although the debtor does not in fact leave, or go out 
of the debtor’s room. 

The Act of 1795, requires that the jails of the several coun- 
ties shall have an apartment for the confinement of debtors. 
A debtor who is not allowed to go out of this apartment, and 
to take the benefit of prison bounds, is said to be in “ close 
prison.” 

The Statute, 13 Ed. 1 ch. 1, Rev. Statute ch. 109, sec. 20, 
gives the creditor an action of debt against a sheriff who shall 
wilfully or negligently suffer a debtor to escape. Our ques- 
tion is, what amounts to an escape, in the meaning of this 
Statute ? 
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The acceptation of the term is, “to get away from, to go 
out of, a place of confinement ;” and in the declaration under 
this statute the ailegation is, “and the said defendant, on &c., 
at, &e., suffered and permitted the said E. F., to escape and 
go at large; and the said E. F. did then and there escape and 
go at large, wheresoever he would, out of the custody of the 
said defendant.” See form, 2 vol. Chitty on plead. 418; an- 
other form, 420, and another, 422. See a like form, Jones v. 
Pope, 1 Saunders’ Reports, 35. 

Ilow it can be said that a debtor “did escape and go at 
large,” when, in point of fact, he never went out of the room in 
which it was the duty of the sheriff to keep him, is beyond 
the reach of our comprehension. We know of no rule in the 
construction of a statute, which subjects the sheriff to the pay- 
ment “ of all such sums of money as are mentioned in the said 
execution and damages for detaining the same,” as a penalty 
Jor suffering a debtor to escape, by which we are at liberty to 
hold, that an opportunity to go out of the debtor’s room, is the 
same, in legal effect, as if the debtor had, in fact, gone out of 
the room. 

Wg admit that if a debtor be permitted to walk in the pas- 
sage of the jail, although it is secured by two outer doors, both 
of which are locked ; or if he be permitted to walk out in the 
yard, not having taken the benefit of the prison bounds, al- 
though he is accompanied by the jailor and a strong guard, it 
is an escape: because he has to be kept in close prison, and 
has been suffered to go out of the room in which it was the 
duty of the sheriff to keep him. But if he remains in the 
room, and does not go out of the limits in which it is the duty 
of the’sheriff to keep him, we are not able to perceive how 
there can be an escape. Suppose one of two debtors break 
open the door or window and makes his escape, leaving the 
room open; but the other debtor remains there. Can it be 
said that the latter made his escape? Suppose a jailor, in 
admitting the friends of a debtor to visit him, leaves the 
door open longer than is necessary, and does not instantly 
“turn his key” after every ingress and egress; or suppose 
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he should leave the door ajar, while he goes to fetch a 
chair for the visitor to sit on, but the debtor does not 
leave the room: do these acts amount to an escape ? 
If this doctrine of constructive escape be admitted, it will 
include all of these varieties. Whether there has been an 
escape or not, is a question of easy solution when it depends 
upon the fact whether the debtor has remained in or gone out 
of the room ; but to make it depend upon the degree of indul- 
gence which is shown to him, while he actually remains in 
prison, is to render the application of the law difficult and un- 
certain. The rights of the creditor are not violated, unless 
the debtor goes beyond the limits assigned by law. Our at- 
tention was called, in the argument, to Wi/kes v. Slaughter, 
3 Hawks, 211. We have no doubt that was the authority 
upon which his Ionor felt bound to decide this case. Judges 
Haut and Henperson, who make the decision in opposition to 
the opinion of Tayror, C. J., lay peculiar stress upon the fact 
that the jailor had given the debtor the key of his room, so as 
to make the debtor his own keeper. Possibly this might furnish 
some ground for distinguishing that from the case now under 
consideration. The distinction is not substantial enough,to be 
made the ground of a practical difference. For this reason, 
we prefer to put our decision on the ground, that we do not 
concur with the two judges who decided that case, and do not 
admit the correctness of the doctrine of “ constructive escapes ” 
as at all applicable to the statute under which the present ac- 
tion is brought. Besides the fact that the authority of that 
case is weakened by the dissenting opinion of the Chief Jus- 
tice, the decision is inconsistent with every precedent of a 
declaration under the statute of Ed. 1st., to be met with in 
the books. They all contain an express allegation that the 
“ debtor did escape and go at large.” (See precedents cited 
above.) In all the precedents of pleas of “ fresh pursuit and 
recaption,” it is assumed that the debtor had gone out of the 
jail. We are told by Lord Coke, “one of the best arguments, 
or proofs, in law, is drawn from the right entries in course of 
pleading; for the law itself speaketh by good pleading: 
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therefore, Littleton here sayeth, ‘it is proved by pleading,’ 
&e., as if pleading were ipsius legis viva vor;” Coke Lit. 115b. 
We think “it is proved by pleading,” that no construetive 
escape can make a sheriff liable to the penalty imposed by 
the Act, Ed. Ist. 

Upon an examination of the cases relied on by judges [aur 
and Ilexperson, we find there is not any one case cited in 
which the debtor had not én fact “left the jail and gone at 
large ;” and we are satisfied that the two very learned judges 
were misled by the “cunning and curious learning” which 
they met with in Plowden, applicable to the state of the an- 
cient law, when sheriffs had the appointment of their own 
jails; but having no application whatever to the present state 
of the law, where each county has a common jail, with an 
apartinent (or room) for debtors, in which it is made the duty 
of the sheriff to see that they remain, unless they give bond 
for the benefit of the prison bounds. 

Plowden puts two cases: “If a woman be jailor, and one 
imprisoned in the jail marry her, it is an escape in the woman.” 
“If the warden of the fleet, who hath his office in fee, die 
seized, his son and heir being there imprisoned, and the office 
descend to him, being imprisened, the law will adjudge him 
to be out of prison, althoxghé he has fetters upon him; be- 
eause he cannot be his own prisoner.” 

We imagine Plowden would have added another to his list 
of queries, had he been called upon to frame a declaration in 
debt for an escape under our statute, against the executor or 
administrator of a sheriff, seized of the oftice in fee, whose 
heir apparent happened, at the time of his death, to be con- 
fined in the debtor’s room, and was discharged by act of law, 
to wit: the descent cast, “ although the fetters were kept upon 
him.” 

But this learning evidently has no application to the doc- 
trine of escape under our statute, as is fully shown by Chief 
Justice Parsons; Barttlet v. Willis, 3 Massachusetts Reports, 
102. The case before him was that of a debtor, who had, in 
the niyht time, contrary te the condition of his bond not to go 
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out of the jail yard in the night time, gone a few steps outside 
of the yayd to get a pitcher of water, the pump inside of the 
yard being frozen up: and he takes occasion to show how the 
law stood when sheriffs had the appointment of their own 
jails: how it was afterwards in regard to the Marshalsea and 
Fleet prison, when the debtors could be allowed by the jailor, 
the privilege of “the rules,” by giving bond; and how the 
law now is, in his own State, under a statute similar to ours, 
in regard to“ prison bounds,” where debtors are allowed by 
law the privilege of “ the bounds.” 

The general remarks in regard to the state of the law when 
sheriffs had the appointment of their own jails, is relied on in 
Wilkes v. Slaughter, and no reference is made to the point be- 
fore the Court for its decision. 


Venire de novo. 
Per Cvurtam. 





JOSEPH W. T. BANKS rs. IVEY RICHARDSON, et. al. 


The word “ copy” general presupposes an original, but not always. It was error, 
therefore, to reject a deposition stating a telegraphic dispatch that spoke of it 
asa “copy,” on the ground that an original was necessarily implied, which 
was not produced, nor its absence accounted for. 


Action oN THE CASE for words published through the Tele- 
graph, tried before his Honor Judge Dick, at the Fall Term, 
1854, of Camden Superior Court. 

The plaintiff excepted to the ruling of his IIonor, excluding, 
the testimony of the operator at Portsmouth, giving a tele- 
graphic dispatch, upon the ground that there was testimony 
of a higher character, to wit, an original dispatch from which 
the words were taken. In submission to the opinion of the 
Court, the plaintiff took a nonsuit and appealed. 


TTeath and Martin, for the plaintiff. 
Smith, for the defendant. 
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Nasu, C. J. This is an action to recover damages for an 
alleged slander, published through the electric telegraph, 
passing from Portsmouth, in Virginia, to Weldon, in this State. 
To connect the publication with the defendant, the plaintiff 
offerred, in evidence, the deposition of one Lundy, the tele- 
graphic operator at Portsmouth, in which he makes the follow- 
ing statement, to wit : 

“¢ PortsmoutTH, Jan’y. 28, ’52. 
‘Mr. Franacan, Weldon: 

‘Two men by name James Banks and a Mr. Beach has ran 
‘ off with two small negroes: please have them arrested: I 
‘will be up to-morrow: be sure and stop them. I pay all 
‘ expenses. J. J. WILLIAMS. 

‘ Answer immediately ’— 
was a copy of a telegraphic dispatch sent by him to Weldon, 
January 28, ’52.” 

The plaintiff further offered the deposition of one Campbell, 
telegraphic operator at Weldon, in which he stated that the 
same words as stated above by Lundy was a copy of a tele- 
graphic dispatch received by him, Jan’y. 28, 52, at Weldon. 
The evidence was objected to by the defendants on the ground 
that there was an original in the town of Portsmouth. The 
Court sustained the objection and rejected the evidence. 

The plaintiff is entitled to a venire de novo. The objection 
to the testimony, as stated in the case, was that there was an 
original of the telegraphic dispatch in the town of Portsmouth, 
and before the copy could be read, the absence of the original 
ought to be accounted for, and notice given to produce it. 

There is no evidence in the case that there was an original 
in the town of Portsmouth, aside from the statement made by 
the witness, Lundy: The Judge, however, assumed the fact 
to be so without any other evidence than the use of the word 
“copy,” in the deposition. 

The word “copy,” in general presumes an original from 
which it is taken, as seems to have been the opinion of the 
presiding Judge; but this is not always the sense in which it 
is used. Mr. Worcester, in giving the various uses of the 
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word, says it sometimes means the original: as, for instance, 
“ autograph,” which means the name of a person written by 
himself, or some of his own writing. This is called a copy ; 
but it has no original, and is therefore itself the original. So 
a pattern to write after is called a copy, as where a teacher 
writes a word, or a line, for his pupil to imitate, the writing 
is called a “ copy ;” or the master is said to set acopy. These 
definitions show that the word copy does not necessarily imply 
that there is an original from which it is taken; but that its 
meaning is to be gathered from the context of the writing in 
which it is used ; that is, the words which precede and follow 
it. Now let us advert to the language of the witness: He 
first gives us the message that was sent, and then says—“ was 
a copy of a telegraphic dispatch sent by him to Weldon.” 
What was the telegraphic dispatch? The message sent by 
the wires of the telegraph.and communicated to the operator 
at Weldon, by the dots and notches which were made on the 
paper at the telegraphic office at Weldon. It will be remem- 
bered there is no evidence in the case that the communication 
to Lundy, the operator at Portsmouth, was in writing: If, 
then, the telegraphic dispatch was the original, it. follows, as 
a necessary consequence froin its nature, that the word “copy,” 
as used by the witness, is not to be taken in its ordinary and 
common sense ; and that the message as he sets it forth, is it- 
self the original, existing no where but in his memory, or in 
the dots and marks made at the office in Weldon. That the 
word copy, as used by the witness Lundy, referred to the tele- 
graphic dispatch, and not to any written or oral message he 
had received, is further shown by the fact that the witness, 
Campbell, uses the word “ copy,” in the same sense: “was a 
copy of a telegraphic dispatch received by him.” To him no 


communication, either in writing or orally, had been made ex- 
cept by the telegraph. If Lundy had been sending his own 
message, he might have used precisely the same language; in 
which case there could have been no original. 

But suppose it be granted that the paper upon which the 
telegraph made its dots, is to be considered the original of the 











112 IN THE SUPREME COURT. 





Banks v. Richardson. 





message, which certainly it cannot be, and it had been pro- 
duced to the Court and jury: of what use could it possibly 
have been? It would have been necessary for Mr. Campbell 
to have attended and told the jury what the dots meant ; but 
this would have been a translation ; a copy would have been 
as incomprehensible to the Court and jury as the original ; for 
it would necessarily, in order to be a copy, have been in simi- 
lar dots. When, therefore, the witness says that this is a copy 
of a telegraphic dispatch, he must be understood as saying, 
this message I sent by telegraph to Weldon: and his state- 
ment was not a copy, but the thing itself, and as much an 
original as it could be, unless the message had been communi- 
cated to Lundy in writing. Of an oral communication there 
can be no copy. 

It is suggested, however, that the defendants ought not to 
be made to answer for words they never spoke: the telegraphic 
operator may mistake its language and send a message differ- 
ent from that he received. This may, and probably does 
occur: such things often take place in courts of justice, par- 
ticularly on trials for words spoken, and where the defendant 
denies the speaking of them as stated by the witness. Yet if 
the jury believe the witness, though the latter may have 
sworn falsely, either inadvertently or corruptly, the defendant 
is made to pay damages for words he never uttered. It is but 
another proof of the imperfect operation of every system for 
eliciting truth, however perfect in itself, when its working is 
entrusted to imperfect beings. In the case of telegraphic dis- 
patches, the danger of error is, perhaps, greater than in any 
other mode of communication; more caution ought, therefore, 
to be taken by those who take advantage of them. They can, 
if they choose, always provide themselves with a check upon 
the workings of the wires, by preserving a properly attested 
copy of the message they do send. If they fail to do this, it 
is their own fault. There is error in the ruling of the Judge, 
and there must be a venire de novo. 


Per Curtram. Judgment reversed. 
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CHARLES JOHNSON AND WIFE vs. WILLIAM D. ARNOLD. 


One who has been appointed an executor in a Will, who did not qualify or re- 
nounce, cannot set up an adverse possession under a bill of sale obtained before 
the testator’s death, until some one qualifies as executor or administrator, no 
such adverse possession having begun in the life time of the testator. 

Whether if an adverse possession had begun in the life time of the testator, and 
was still continuing, an assent could be given by the executor to the legatee, 
so as to enable him to maintain a suit in his own name—Quere. 


Action of prettnve, for Ben, a slave; tried before his Honor 
Judge Manty, at the Fall Term, 1854, of Robeson Superior 
Court. 

The plaintiffs, Johnson and his wife Harriet, claimed the 
slave in question, under a clause in the will of one Solomon 
Arnold, by which it was bequeathed to the feme plaintiff by 
name, though they had intermarried previously to the execu- 
tion of the will. 

The will was exeeuted on the 12th of March, 1838, and ad- 
mitted to probate at January Term, 1847, of Moore County 
Court. There was evidence’ tending to show that the will in 
question had been deposited with the defendant, William 8. 
Arnold, and by him concealed from the knowledge of the ex- 
ecutor, Ilenry, (who qualified,) from the testator’s death, which 


took place the 24th of October, 1844, until about the time of 


its being propounded, (January Term, 18+47,) and concealed 
also from the knowledge of the plaintiffs. 

The testator, Solomon Arnold, lived in the County of Moore 
at the date of the will, and continued his residence in that 
County until the year 1843, during which time he had posses- 
sion of Ben. In this year he removed, with all his family and 
household goods, to the house of the defendant, in Cumber- 
land, (carrying with him, also, the slave in question,) where 
he died in 1844, as above stated, still having possession of the 
slave in question up to that time. 

Harvill Arnold, Henry Arnold, and the defendant, William 
S. Arnold, were named executors in the will, of whom Har- 
vill died in the life time of the testator, and Henry only, qual- 


8 
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ified. Upon his qualification, the executor assented to this 
bequest to the plaintiffs who, in October, 1847, demanded the 
slave from the defendant, who refused to give him up; and 
thereupon this action was brought on the 20th of January, 
1848. 

The defendant claimed title to the slave in question, under 
a bill of sale bearing date in April, 1842 ; and insisted that 
his possession had been adverse to the plaintiffs title from the 
time of the testator'’s death, in 1844, up to the bringing of this 
suit; and that their cause of action was barred by the statute 
of limitations. 

The defendant also contended that as he was in the adverse 
possession of the slave at the time the executor gave his assent 
to the legacy, such assent was void and passed no right to the 
plaintiffs. 

Upon the first point, his Honor held, and so instructed the 
jury, that if the defendant had the custody of the will in ques- 
tion, and concealed it, for a time, from the knowledge of the 
executor and the plaintiffs, the statute would not begin to run 
until after its discovery. 

Upon the second question, his Honor held against the de- 
fendants. 

Verdict for the plaintiffs. 

Defendant obtained a Rule for a venire de novo for error in 
the instructions of the Court in the matter above stated. Rule 
discharged. Judgment and appeal. 


Strange and Kelly, for plaintiffs. 
J. G. Shepperd, for defendant. 


Pearson, J. Upon the first point, we concur with his 
Honor ; but not for the reason assigned by him. 

The Act limiting the time in which prosecutions shall be 
commenced for misdemeanors, has a proviso, that in case the 
offender shall abscond or conceal himself, or the offence shall 
have been committed in a secret manner, the statute shall not 
begin to run until the apprehension of the offender, or discoy- 
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ery of the offence. The Act limiting the time in which civil 
actions may be brought, has no proviso to this effect, and it is 
settled, that no fraud or concealment will prevent the statute 
from beginning to run, at the time the cause of action accrues, 
or the possession becomes adverse; Baines v. Williams, 3 
Tred. 481. JZamilton v. Shepperd, 3 Mur. 115. The question 
is, at what time did the defendant’s possession become adverse, 
so that a cause of action accrued against him? The case as 
made up, assumes that there was no adverse possession prior 
to the death of the testator. 

The defendant, as one of the executors appointed by his fath- 
er’s will, had a right, upon the death of the testator, to take 
the slave into possession, and keep the possession until the will 
was admitted to probate, and the other executor qualified and 
took letters testamentary. This doctrine is fully discussed, 
and the law is so settled, Arnold v. Arnold, 13 Ired. 174. 

As the defendant had a right to the possession of the slave 
under his father’s will, his possession was not adverse, and 
nothing that he could say or do could make it so. His claim- 
ing him as his own property under the deed amounted to 
nothing: There can be no adverse possession, and one can- 
not acquire a title by having property in possession, unless he 
exposes himself by the fact of his possession, to an action by 
the owner or his representative: The defendant could not, as 
executor of his father, “sue himself” for claiming to hold the 
slave as his property under the deed ; nor could the other ex- 
ecutor sue him for doing so until the letters testamentary were, 
taken out; for had he known of the existence of the will, he 
would, until his qualification, have been but a tenant in com- 
mon with the defendant. The defendant’s position is, that he 
acquired the title to a slave of his father which he had willed 
to the plaintiffs by reason of the fact that he had held posses- 
sion for more than three years, during no part of which time 
was he exposed to an action! so there would have been no 
error if his Honor had instructed the jury that the statute did 
not begin to run until January Term, 1847; and as the writ 
issued in 1848, the statute was no bar to the action. 
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We have seen that the defendant could not have an adverse 
possession until the other executor qualified: it does not fol- 
low that he then had an adverse possession, “ ¢pso facto ;” for 
as he took the possession rightfully it would seem that it did 
not become wrongful, and he was not exposed to an action 
untila demand. The case does not state that the defendant 
ever renounced ; or that the executor who qualified, ever made 
a demand ; or the time of his assent to the legacy: for these 
reasons, if the second question decided by his Honor was at- 
tended with any difficulty we should not feel at liberty to de- 
cide it, upon the ground that it is not presented by the facts 
stated. But as it seems to have been assumed, that at the 
time of the assent,.the defendant was in the adverse possession, 
we have no hesitation in saying that we fully concur with his 
Honor. 

The testator being in possession at the time of his death, the 
title passed to the legatee by force of the will, subject, only, to 
the right of the executor to hold it until he gave his assent. 
When he did so, the title did not pass from him, but his assent 
amounted merely to an extinguishment of his right to withhold 
the title, if the property should be required to pay debts. 
After his title was thus extinguished, the title of the legatee 
related back, and he held the property by force of the will, 
and not of the executor’s assent. Lillard v. Reynolds, 3 Ired. 
366. The assent of an executor, therefore, does not in any 
particular fall within the reason of the rule, that one cannot 
transfer title to property which is in the adverse possession of 
another ; for the same reason it has never been considered as 
coming within the operation of the statute, which requires all 
transfers of slaves to be in writing. 

Whether, if there be an adverse possession at the death of 
the testator, the executor can assent, so as to give the legatee 
the right of action, and is not bound to reduce the property 
into possession before he can give his assent, is a different 
question, as to which we express no opinion. 


Per Curiam. Judgment affirmed. 
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DOE ON THE DEMISE OF JOHN MORRISON ts..CALVIN J. COOK. 


The Act of 1830, concerning the burning of the Court House of Hertford county, 
made applicable to the County of Montgomery by Act of 1844, only relates to 
such deeds as were in existence at the time the Court Houses of these coun- 
ties were burnt. 


Action OF EJECTMENS, tried before his Honor Judge Manty, 
at the Fall Term, 1854, of Montgomery Superior Court. 

The plaintiff’s lessor offeréd in evidence a deed executed by 
John L. Christian, late sheriff of Montgomery, bearing date 
the day of March, 1845, to him for the land in question, 
in which was recited a judgment before a justice of the peace, 
in favor of the plaintiff’s lessor, against Edmund Cook and 
Mastin C. Williams, and execution on said judgment, and a 
levy made of the same on the land sued for. And that a ven- 
ditioni exponas had issued from July Term, 1842, of Mont- 
gomery County Court, commanding the then sheriff to sell the 
lands levied on to satisfy the plaintiff’s judgment and costs. 
Upon which vendi. expe. the sheriff, in October, 1842, had 
sold said land, and that the plaintiff’s lessor had become the 
purchaser upon which the deed was made. 

The plaintiff’s lessor then proved that the defendant Calvin 
J. Cook, was in possession of the premises, and that he ac- 
knowledged that he entered in under Mastin C. Williams, one 
of the defendants, in the execution named in the sheriff’s deed 
aforesaid. Ile then offered in evidence the 2nd section of 
the private Act of Assembly, passed in the year 1831, in rela- 
tion to supplying proof of the records destroyed, by the burn- 
ing of the court house of Hertford county, as follows, to wit: 
“ That in all cases hereafter, when any person shall produce, 
and offer in evidence, any bill of sale for slaves or other pro- 
perty, or a deed for lands, purporting to be executed by any 
attorney, or by virtue of a power, or by any sheriff in virtue 
of any execution from any Court of the county of Hertford, 
or by a clerk or master under a decree, the production of such 
bill of sale or deed for lands, shall be held and deemed, prima 
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Jacia evidence that there was a valid power of attorney, judg- 
ment and execution or decree authorising such sale, and that 
in such cases, it shall not be necessary to produce the said 
power of attorney, judgment and execution or decree or a copy 
thereof, but such bill of sale or deed of lands shall be prima 
Jacia evidence of the title, so far as the title could in law be 
transferred, in case the judgment and execution, power of attor- 
ney or decree, had been shown in evidence ;” also, the Act 
passed in 1844 and 1845, making the said Hertford Act ap- 
plicable to the burning of the records and court house in 
Montgomery, in March, 1843. Ie then stopped his case. 

The defendant’s counsel contended that, inasmuch as the 
sheriff’s deed was executed in 1845, three years after the burn- 
ing of the records in Montgomery, and when the said sheriff 
was out of oflice, it was necessary that the plaintiff’s lessor 
should prove, by evidence, the existence of the record recited 
in the deed, and that the deed itself was not prima fucia evi- 
dence of such record, according to the provision of the said 
2nd section of the Hertford Act as aforesaid, as the deed 
alluded to in said section, must be one made while the record 
itself was in existence for the sheriff’s inspection. 

The Court was of a different opinion, thinking the deed suf- 
ficient in form, and the recitals therein of the judgment, execu- 
tion, &e., to be evidence by virtue of the Acts of Assembly 
referred to, of the former existence of said records, and the 
jury being so advised, gave a verdict for plaintiff. 

There was a rule which was discharged. Judgment and 
appeal. 


Kelly, for plaintiff. 
G. C. Mendenhall, for defendant. 


Barrie, J. The question in this case depends upon the 
proper construction of the Act of 1831, chap. 96, entitled “ an 
Act in addition to an Act passed at the last session of the 
General Assembly of this State, in relation to the burning of 
the records of the county of Hertford ;” the provisions of which 
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were applied by the Act of 1844, chap. 53, to the county of 
Montgomery, the records of which had been then recently 
burntalso. ‘There are,” says Mr. Justice Blackstone, “three 
points to be considered in the constructioa of all remedial 
statutes; that is, how the common law stood at the making of 
the Act; what the mischief was for which the common law 
did not provide, and what remedy the Parliament hath provi- 
.ded to cure this mischief. And it is the business of the Judges 
so to construe the Act, as to suppress the mischief and advance 
the remedy ;” 1 Black. Com. 87, citing 3 Rep. 7. Co. Litt. 11 
and 42. Now, with regard to the statutes under consideration: 
the common law required as evidence of title, under certain 
circumstances, the production of certain records; the mischief 
was, that those records had, in the county of Montgomery, 
been entirely destroyed by the burning of the court house, so 
that they could not be produced; and the remedy provided 
was, that when a party elaimed under a deed for lands execu- 
ted by the sheriff, by virtue of an execution from any Court 
of the said county, the production of the deed should be 
prima facia evidence, that there was a valid judgment and 
execution, authorising the sale without the production of the 
record of the judgment and execution, or a copy thereof. 

We think it almost certain, that the mischief in the contem- 
plation of the Legislature, and that against which they in- 
tended to provide, was the loss of records upon which the 
validity of deeds then in existence depended. Such deeds 
could hardly be founded, as to their recitals, either in mistake 
or fraud, because the means of detecting it were easily accessi- 
ble to the party to be affected by it. The law-makers could, 
in this view, confidently extend to those claiming under the 
deed, the remedy which they did provide, without fear of 
doing injustice to others. But if the remedy is to be as broad 
as is contended for by the plaintiff, there is very little, if any 
security for the rights of others. The officer through mistake, 
or fraud may, by executing deeds at any time, and making 
therein what recitals he pleases, deprive an owner of his lands 
or put him to great trouble and expense in rebutting the pri- 
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ma facia case which the law sets up against him. This seems 
to us to be so manifestly unjust, that we cannot believe it was 
so intended by tie Legislature. In this very case, the defend- 
ant is sought to be deprived of his land by the acts of a man 
who was out of office—and who professed to remember, and 
undertook to recite judgments and executions two years after 
the records had been destroyed. We think that the J udge 
erred in his construction of the statute, and that in conse- 
quence of such error, the defendant is entitled a venire de 
novo. 


Per Cvriam. Judgment reversed. 








JOHN FLANNER, ENX’R., et al., vs. WM. P. MOORE. 


Property held by copartners in a trading firm, is not the subject of suit for parti- 
tion under the Act of 1829. Nor will it become so by the rights of the copart- 
ners passing into other hands. Such rights can only be, with propriety, dealt 
with in a Court of Equity. 

A dissolution of a copartnership without a settlement of its affairs, does not con- 
vert the members of the firm, or the purchasers of the partnership effects un- 
der them, into tenants in common, so as to authorise a proceeding under the 
Act of 1829. 


Perron for the sale of a slave, for partition, tried before his 
Honor Judge Catpwe t, at the Fall Term, 1854, of Craven 
Superior Court. 

The slave in question had belonged to the defendant, and 
by him sold to one Prentiss, who was a partner with one Mas- 
ters in a tannery, called the Linden tannery, and there was 
evidence that he had been put to work at that business, and 
had been treated by both the partners, in some respects, as 
copartnership property. The plaintiffs allege in their petition, 
that Prentiss and Masters were tenants in common of the slave 
Daniel, that they purchased, under a deed in trust made by 
Prentiss, in September, 1848, his half of the property ; and that 
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the defendant having purchased that of Masters, they became 
tenants in common likewise ; and they pray a sale and division 
of the proceeds. 

The defendant denied in his answer that he held as tenant 
in common with the plaintiffs, or that they have any interest 
in the slave Daniel. Ie avers that the slave was partnership 
property, and that as such, any sale made by Prentiss for his 
own emolument, was a fraud on the rights of the firm, and 
therefore void: that Prentiss’ interest in the said slave had 
been sold by executions against him and purchased by the 
defendant before any assignment or transfer of his rights in the 
same to the plaintiffs. He alleges further, that he purchased 
Masters’ interest in the slave in question, and afterwards find- 
ing that the firm was largely in debt, and that this property 
was still subject to these debts, in order to remove the incum- 
brance, he paid off and discharged the debts of the copartner- 
ship, and that this was done before the filing of this petition. 
He also avers in his answer, that the interest of the said Pren- 
tiss in the slave Daniel, had been conveyed by a deed in trust 
to one Bishop, dated November, 1848; and that he had pur- 
chased under the sale of Bishop, and held Prentiss’ interest 
in Daniel by this title also. 

Upon the plea of the defendant, that he was not a tenant 
in common with the plaintiffs, of the slave Daniel, there was 
an issue taken, and was submitted to the jury on the trial of 
the cause. 

Upon the trial of the issue, his Honor held “that the defend- 
ant acquired no interest in said Daniel by the sheriff’s sale, 
and that none was conveyed by the deed from Prentiss to the 
said Bishop: that it was not important whether the said Dan- 
icl was held by the original owners as tenants in common or 
copartners, that the deed of September, 1848, operated as a 
dissolution, and that the equity insisted on did not appear; and 
if it did, it could not be noticed in this Court.” To these in- 
structions defendant excepted. 

Verdict for the plaintiffs. 

Judgment and appeal. 
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J. W. Bryan, for plaintiffs. 
Donnell, for defendant. 


Barrir, J. The Act of 1829, chap. 17, re-enacted in 1836, 
1 Rev. Stat. chap. 85, sec. 18, authorises one tenant in com- 
mon of slaves to file a petition, either in the County or Supe- 
rior Court against his co-tenant for the purpose of obtaining a 
partition of such slaves either specifically, or if necessary, by 
asale of them. The present suit is a proceeding under that 
Act, but the defentant in his answer, denies that the plaintiffs 
have any interest in the slave in question; and, if that be not 
so, he insists that plaintiffs’ interest is that of copartners, and 
not that of tenants in common with him. The testimony given 
on the trial shows, or at least tends to show, that the original 
owners from whom the present parties claim, stood towards 
each other, with regard to the ownership of the slave, in the 
relation of copartners, instead of tenants in common.  Ilis 
ILonor in the Court below, held that it made no difference whe- 
ther the original owners as copartners or as tenants in com- 
mon, for that the partnership had been dissolved, and that the 
equity which one of the partners might have had against the 
other as to the settlement of the partnership and the disposition 
of its effects, could not be noticed ina court of law. The ques- 
tions then are Ist. Whether the present parties have become 
tenants in common by their purchases respectively from the ori- 
ginal partners? and 2ndly, if they have not, but have become 
themselves copartners of the slave, whether as such, one of 
the parties can sustain this proceeding against the other for a 
partition ? 

We think that both questions must be decided against the 
plaintiffs, upon principles which have received the sanction of 
this Court. In Treadwell v. Loscoe, 3 Dev. Rep. 50, Hen- 
person, C. J. said, “ It is true that the purchaser of partner- 
ship property under a fi. fa, against one of the partners, stands 
in the place of such partner, and can only claim so far as the 
article purchased extends, what that partner could claim, that 
is, a share in the profits, or rather surplus, after the payment 
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of the debts of the firm.” So of a sale by one of the partners 
of an article belonging to the partnership for the payment of 
his own separate debt, Rurriy, C. J. said, “ that as respects 
the right to the thing sold, the assignee stands in the shoes of 
his assignor,” Wells v. Mitchell, 1 Ire. Rep. 484. Both these 
cases have been referred to, and recognized as authority in the 
very recent ones, Blevins v. Baker, 11 Ire. Rep. 291, and 
Vann v. Lussey, 1 Jones’ Rep. 381. As the plaintiffs and 
defendant then, upon their respective purchases from the ori- 
ginal owners, who, in this argument, are to be taken as part- 
ners, stood respectively in the place of their assignors, they 
must stand towards each other as partners, and not as tenants 
incommon. If this be so, then it is said by Rurerty, C. J., in 
Baird v. Baird, 1st Dev. and Bat. Eq. 539, that “there can 
be no division of partnership property until all the accounts 
of the partnership have been taken and the clear interest of 
each partner ascertained.” The reason of this is stated very 
fully and clearly by the same eminent Judge, in Wells v. 
Mitchell, ubi supra, “ The difference between tenants in com- 
mon and partners, is exhibited more plainly, when it is con- 
sidered what remedies persons standing in those relations re- 
spectively have against each other. If a tenant in common 
destroys the chattel, or, as some think, if he se?l the whole, his 
fellow may have trover or trespass against him; but it is clear 
between partners, those actions do not lie: ner indeed, any 
others at law. Every thing rests in confidence between part- 
ners, and lies in account while the partnership continues, and 
if one of them sell, or take, or destroy the joint effects, all thas 
can be done is to charge to him the value in account. The 
interest of partners in particular chattels. cannot be determin- 
ed by the number of the partners, or their shares of the profits, 
nor can any one of them claim a division of specific arti- 
cles: an account must be taken of the whole partnership, so 
as to ascertain the clear interest of each partner: until such 
account be taken, it cannot be told whether the partner, who 
for his benefit sold or consumed the partnership property was 
not justifiable, inasmuch as his interest in the joint stock may 
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have exceeded the value of the property.” After some re- 
marks about the difficulty of settling controversies between 
partners in a court of law, he concludes thus: “ As a court of 
law thus finds itself incapable of ascertaining the rights of the 
parties and doing justice between them, it ought not to assume 
the jurisdiction for any purpose, but leave the whole subject 
to that tribunal which can administer exact justice in the 
premises.” 

It is very clear from these authorities which are founded in 
reason aud good sense, that Prentiss could not have sustained 
this proceeding against Masters, for the sale and partition of 
of the slave Daniel, provided they held him as partners; and 
it seems to us equally clear, that those who purchased their 
interests respectively in the said slave, must be governed by 
the same rule. The Judge erred in charging otherwise, and 
there must be a venire de novo. 





Pse Curr. Judgment reversed. 








A. W. BURTON, SOLICITOR, UPON THE RELATION OF JACKSON 
W. REEVES rs. JOHN E. PATTON et al. COMMISSIONERS. 


An information in the nature of a quo warranto may be filed against public offi- 
cers after the expiration of their office, where their conviction is necessary to 
invalidate their acts, when such acts are of public concern, and age intended tu 
confer rights ypon others. 

Therefore, held that euch a proceeding against commissioners appointed by an 
Act of Assembly, to purchase a town site and to Jay off and sell lots, is not too 
late after they have professed to act, and have profeesed to perform every par- 
ticular duty prescribed by the Act. 

Persons who have been regarded as public officers for a greater part of the time 
during which the office existed, and whose acts are recognised by other public 
functionaries, must be taken to be officers de facto, and their acts will be re- 
garded as valid, unless declared otherwise by some competent tribunal in a pro- 
ceeding directly against them. 


Tus was an INFORMATION in the nature of a guo warranto 
against the defendants, alleging that by usurpation and with- 
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out legal authority, they were proceeding to lay off and sell 
town lots in the town of Marshall, in the county of Madison, 
under an Act of Assembly, passed in the year 1852, brought 
to this Court by an appeal from the Superior Court of Madi- 
son county. 

The defendants filed a written statement of facts which is 
agreed to be treated as a special plea, the substance of which 
appears from the opinion of the Court. 

Upon consideration of the case in the Court below, his 

Honor being of opinion against the plaintiff, dismissed the 
information, from which judgment, he appealed to this Court. 


Merriman, for plaintiff. 
Williams and V. W. Woodfin, for defendants. 


Barrie, J. The pleadings in this case exhibit a defect, 
which we deem it not improper to notice: the defense ought 
to have been made by way of plea, instead of answer: Cole 
on Crim. Inf. and Quo Warranto, 204, (53 Law Lib.) 1 Rev. 
Stat. chap. 97, sec. 1; State v. Hardie, 1 Ire. Rep. 42. But 
the counsel, by a written agreement, filed in the cause, have 
waived all objections on account of this defect, and have re- 
ferred the matter to the Court to be decided upon its merits 
on the information and answer. 

We are to take the answer then, as a special plea in bar: 
and the case made by the pleadings, and some admissions of 
the parties, is this: 

The Legislature by an Act passed in. the year 1852, ch. 17, 
entitled “ An Act to appoint commissioners to locate the town 
of Marshall,” appointed “Joseph Cathey of the county of Hay- 
wood, William. Lescor of the county of Caldwell, Gen. Alxey 
Burgin of the county of McDowell, Leander 8. Gash of the 
county of Henderson, Col. George Bower of the county of 
Ashe, Francis P. Glass of the county of Burke, and Dr. Co- 
lumbus Mills of the county of Rutherford, commissioners, to 
select a site for the location of the town of Marshall, in the 
county of Madison, with power fur any five of them to act.” The 
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third section directed these commissioners to obtain by dona- 
tion or purchase, a quantity of land, not less than fifty acres, 
for the use of the county, and to take the deed or deeds there- 
for to the county of Madison, or to the chairman of the county 
court, for the use of the county; “and to file with the clerk of 
the county court of said county, a statement of their decision.” 
The fourth section appointed the defendants commissioners to 
lay off and sell the lots in the town to be located on the lands 
purchased by the commissioners herein before named, or any 
five of them, and to take the bonds for the purchase money, 
and file them with the clerk of the county court for the use of 
the county. By the fifth section any three of them were an- 
thorised to act; and any one or more of them, neglecting or re- 
fusing to perform the duties enjoined, were made liable to be 
indicted, and upon conviction, to be fined at the discretion of 
the Court. 


After the 17th day of February, 1853, the defendants were 
notified that an instrument of writing, bearing that date, was 
filed in the office of the clerk of the county court of Madison, 
in the words following, to wit: “ The undersigned commission- 
ers, appointed by act of the Legislature at,the last session, 
having proceeded according to the said Act, as explained by a 
member of the Legislature, to an examination of all the loca- 
tions near the centre of the county of Madison, after a careful 
examination, and a patient hearing of all the parties interested, 
have agreed upon a location for the town of Marshall, on the 
lands of Z. B. Vance and Samuel Chunn, securing by title 
bond in the sum of five thousand dollars, fifty acres from 
Vance ; and a conveyance from Chunn for a tract adjoining 
Vance, for about fifteen to twenty-five acres, which will be 
more fully understood by a reference to said title papers, all 
of which respectfully reported to the worshipful court of 
pleas and quarter sessions of Madison county, and those whom 
it may concern. 


N. B. We hereby constitute Wm. Williams, Esq., Attor- 
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ney at Law, our agent to take the deeds from the said Vance, 
or to have the same properly executed. 
WM. A. LENOIR, 
ALNEY BURGIN, 
J. CATHEY, 
F. P. GLASS, 
C. M. AVERY.” 


The deed from Vance was subsequently taken by the agent 
for these commissioners, and then the defendants proceeded 
to perform the duties enjoined by the Act, by laying off and 
selling the lots on the land purchased by the commissioners 
on the French Broad river, near the residence of Adolphus 
E. Baird, and had completed all that was required of them, 
before the information against them was filed. 

Two objections have been made by the counsel for the de- 
fendants against this proceeding, for which it is contended that 
it ought to be dismissed. The first is, that the defendants 
were not in the exercise of any office: that they were functi 
officio, and that therefore an information, in the nature of quo 
warranto, was too late, and would not lie. Secondly: That 
the persons who located tlre town of Marshall by purchasing 
lands, taking the deed therefor, and filing a statement of their 
decision, in the office of the clerk of the county court of Madison, 
were commissioners de facto if not de jure, and the defendants 
had no right to question their authority ; but were bound to 
consider their acts as valid, and consequently must be justi- 
fied for having done so, until by a proceeding directly against 
such commissioners, it shall be adjudged that they usurped 
ed their office, and acted without authority of law. 

To the first objection, the opinion of the Judges, in the case 
of Jew v. Harris, 6 Adol. and El. 475, (88 Eng. C. L. Rep. 
117) referred to by the plaintiff ’s counsel, is a decisive answer. 
In that case, Lirrtepate, J., remarked that, “ there have been 
instances in which an information has issued after the office ex- 
pired, where something done in the office would have affected 
the general administration of affairs in the borough.” And 
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Co.eriper, J., added, “ In Jew v. the Aldermen of New Rad- 
nor, 2 Ld. Kenyon’s Notes 498, the conviction of the officer de 
facto might have become necessary as evidence to invalidate 
the title of other members of the corporation claiming through 
him.” In the present case, the manifest object of proceeding 
against the defendants, is by the conviction of them, to invali- 
date the acts of those who are going on to erect a court house 
and other public buildings, and thus to fix the town of Mar- 
shall upon the site selected by the commissioners of location. 
With that view, the information does not come too late. But 
that proposition necessarily suggests the enquiry, whether the 
relator has selected the proper persons against whom to pro- 
ceed ? 

And this brings forward for consideration the second objec- 
tion, which, we think, is as decisive against the plaintiff, as the 
first is for him. 

In the case of Burke v. Elliott, 4 Ire. Rep. 355, it was 
decided that the acts of officers de facto are as effectual, as 
far as the rights of third persons or the public are concerned, 
. as if they were officers de jure. In delivering the opinion of 
the Court, the Chief Justice, Rurrr, very ably reviewed the 
whole subject, and showed beyond doubt, that the conclusion 
arrived at by the Court, was supported as strongly by authori- 
ty, English and American, as by reason and public policy. It 
may admit of doubt, say the Court, what shall constitute an 
officer de facto in different cases. “The mere assumption of 
the officer by performing, one, or even several acts, appropri- 
ate to it, without any recognition of the person as oflicer by 
the appointing power, may not be sufticient to constitute him 
an ofticer de facto. There must, at least, be some colorable 
election and induction into office ab origine ; or so long an 
exercise of the office, and acquiescence therein of the public 
authorities, as to afford to the individual citizen, a presump- 
tion strong, that the party was duly appointed, and therefore, 
that every person might compel him, for the legal fees, to do 
his business, and for the same reason, was bound to submit to 
his authority as the officer of the country. A public office 
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is to be supposed necessary for the public service, and for the 
convenience of all the various members of the community, 
and therefore, that it will be duly filled by the public author- 
ity. Where one is found actually in office, and openly and 
notoriously exercising its functions in a limited district, so 
that it must be known to those whose official duty it is to see 
that the office is legally filled, and also that it is not illegally 
usurped, and’ when this goes on for a great length of time, or 
for a period which covers much of the time for which the 
office may be lawfully conferred, it would be entrapping the 
citizen and betraying his interests, if, when he had applied to 
the officer de facto to do his business, and got it done, as he 
supposed, by the only person who could do it, he could yet 
be told, that all that was done was void, because the public 
had not duly appointed that person to the office, which the 
the public allowed him to exercise.” The above remarks ap- 
ply more particularly to officers of a greater or less permanent 
character. But they may be applied with equal force to those, 
who, like the commissioners in the present case, had but a 
single duty to perform. Llere the commissioners were ap- 
pointed by the highest public authority, the Legislature, for 
the sole purpose of locating the town of Marshall. In doing 
this, they were required to select a site, purchase lands, and 
take deeds therefor, and file with the clerk of the county court 
a statement of their decision. Certain persons, professing to 
act under the authority of the Legislature, aud some of whom 
were, without question duly appointed, proceeded to act as 
commissioners, and did perform the duty required of them as 
such. The defendants were notified of the statement of the 
decision of these persons, professing to act as commissioners, 
being filed with the clerk of the county court, which was to 
be their authority for proceeding to lay off and sell the town 
lots: Could the defendant question the validity of the act of 
these persons, when it had been recognised by the clerk of 
the county court? Were they bound to dispute, at the risk of 
being inditted and punished, what no one else had disputed ? 
We think not. As to them, the persons professing to act, and 
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acting as commissioners, must be regarded as such de facto, 
if not de jure. The Information itself attacks the defendants, 
by calling in question the validity of the power of the com- 
missioners of location. The relator ought to have proceeded 
directly against them in the first instance, and until that be 
done, and they be convicted of usurpation of power, the do- 
ings of the defendants must stand unimpeached. In coming 
to the conclusion, that the Information must be dismissed, we 
have not, as will be seen, noticed the proceeding of the persons 
professing to act as commissioners, on the 14th day of January, 
1854, and thereby to ratify and confirm the location first 
made. Whether that will avail any thing in an Information 
against the commissioners of location, is not for us to say. 
We have performed our duty to this case, when we declare 
that the present Information cannot be sustained, and that the 
judgment dismissing it must be affirmed. 


Pex Crxiam. Judgment aflirmed. 








BUFFALOW AND COOKE vs. STUART PIPKIN. 


The maker of a promissory note, not for accommodation, is not liable for costs 
incurred by the payee in defending a suit brought against him by an endorsec. 


Arvreat from the Superior Court of Wake county, at the 
Fall Term, 1854, his lonor Judge Exxis, presiding. 

The following case agreed was submitted to his Ilonor: 

The defendant executed his promissory note to the plaintiffs 
as partners in trade, who endorsed it toa third person. Suit 
was brought on the note against the present plaintiffs as en- 
dorsers, and against the present defendant, by the endorsee. 
The writ was returned executed as to the plaintiffs, but return- 
ed non est tnventus as to this defendant. At the return term of 
the Court a nolle proseqgué was cutered as to this defendant. 
The prescut plaintiffs put in pleas to the action, and at a subse- 
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quent term judgment was rendered against them on their 
endorsement, for principal, interest and cost, which they paid. 
Afterwards the defendant paid to the plaintiffs, Buffalow and 
Cooke, the principal and interest of the judgment, but refused 
to pay the costs accruing thereon. For this refusal, this action 
is brought. 

On consideration of the case agreed, his Honor, being of 
opinion with the plaintiffs, gave judgment accordingly, and 
the defendant appealed. 


Busbee, for plaintiffs. 
Miller and If. C. Jones, for defendant. 


Nasu, C. J. The defendant is not liable to pay the demand 
upon which he is sued. He was the maker of a promissory, in 
which the plaintiffs were the payees; they endorsed it over, and 
being sued by the endorsce, the amount now claimed by them 
as costs was expended in defending that suit. By their en- 
dorsement the plaintiffs. become the sureties of the maker, and 
as such, were at liberty to consult their own safety, by paying 
up the note, when it came to maturity, without waiting for a 
suit, for it was not necessary for them to stand a suit, in order 
to charge the principal. Sedgwick on Damages, 326, Craig 
v. Craig, 5th Raw. 191, and Wynne v. Brook, do. 106. In 
Dawson v. Morgan, 9th Bar. and Cre. 618, it is decided, 
that the endorser of a regular bill of exchange, who has 
been sued by the endorsee, is not entitled to recover from 
the acceptor, the costs incurred in such suit; the Court say, 
upon the ground, that there is no privity between them. Bat- 
LEY, Justice, in reply to Mr. Patterson, who had referred to 
the case of Smith v. Dudley, 4 Term, 691, and to Jones v. 
Brooks, 4 Taun. 464, said, there “the bill was accepted for 
the accommodation of the drawer. There was a bargain be- 
tween the parties, that the drawer of the bill should indemnify 
the acceptor. No case goes the length of saying that every 
person, who is sued upon a bill, is entitled to recover against 
the acceptor the costs of the suit.” And Lord Tenrerven, 
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Chief Justice, in delivering his opinion, says, “ What privity 
is there between the endorser and the acceptor? What obli- 
gation is there on the acceptor, except that raised by the cus- 
tom of merchants? That custom dves not give a right to the 
endorser to recover the re-exchange, much less costs incurred 
by him in an action on the bill.” To the same point see King 
v. Phillips, Peters C. C. 350; and in Simpson v. Griffin, 9th 
John’s. R, 131, it is decided that the mere fact of the maker’s 
drawing the note, does not imply a promise to save the payee 
harmless from all costs and charges, that he, as an endorser, has 
incurred. In order in any such case to subject the maker, there 
must be a contract for an indemnity, on the making of the 
note or endorsement of the bill. Jfott v. ZZicks, Cowen 518. 
3ut the principle of express indemnity does not apply between 
the accommodation acceptor of a bill and the drawer, and the 
accommodation endorser of a promisory note, as it does to the 
surety of an ordinary note; Sed’k. 325, and cases cited. In Short 
v. Kalloway, 11th Ad. and Ellis 28, Lord Denman says, “no 
person has a right to inflame his own account against another, 
by incurring additional expense, in the unrighteous resistance 
to an action which he cannot defend.” This is not an accom- 
modation note. The judgment below is reversed, and judg- 
ment on tlre case agreed, for the defendant. 


Per Crriam. Judgment reversed. 








RULE BY TIE COURT. 
InepELL on Executors, may be read by applicants for license, at their option, 
instead of the authors now required. 
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MEMORANDUM. 


The dlon. Sanvex J. Person, of Wilmington, who had received the temporary 
appointment of Judge of the Superior Courts, by the Governor and Council, was 
appointed to that office by the General Assembly, at its last session, in the place 
of Judge Serrze, resigned. 





